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In the District Court of the United States 
for the District of Oregon 


No. Civ. 4285 


MABEL E. WISTING, 
Ie Tematairtie 
VS. 


STANDARD LIFE INSURANCE COMPANY, 
an Oregon Corporation, 
Defendant. 
COMPLAINT 


Plaintiff alleges: 

i, 

Plaintiff is a citizen of the State of California, 
and defendant is a corporation incorporated under 
the laws of the State of Oregon. The matter in 
controversy exceeds, exclusive of interest and costs, 
the sum of Three Thousand and no/100 Dollars 
(€3,000.00). 

te 

That on May 26, 1927, defendant, whose name 
was then Oregon Life Insuranee Company, issued 
to Gustav H. Wisting, also known as George H. 
Wisting, a policy of life insurance wherein and 
whereby defendant promised to pay the sum of 
Five Thousand no/100 Dollars ($5,000.00) to the 
beneficiary of said pohey upon due proof of the 
death of said Wisting while said policy was in 
force. 
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jet 

That Gustav H. Wisting died January 18, 1947, 
and that at the time of his death plaintiff was the 
beneficiary of said policy. That said policy was m 
force at said time. 

Ve 

That during his lifetime Gustav H. Wisting per- 
formed all conditions precedent to continuing said 
policy in foree. [1*] 

We 

That due proof of death of Gustav H. Wisting 
has been furnished defendant at its home office at 
Portland, Oregon, and demand has been made upon 
defendant by plaintiff to pay to her said sum 
of Five Thousand and no/l00 Dollars ($5,000.00). 
That defendants has refused to pay to plaintiff said 
sun of Five Thousand and no/100 Dollars 
($5,000.00) or any other sum whatsoever. That One 
Thousand and no/100 Dollars ($1,000.00) is a rea- 
sonable sum to be allowed plaintiff as an attorney 
fee fox the prosecution of this action. 

Wherefore, plaintiff demands judgment against 
the defendant in the sum of Five Thousand and 
no/100 Dollars ($5,000.00) together with interest 
thereon at the rate of Six per cent (6%) per annum 
from January 18, 1947, and for the further sum of 
One Thousand and no/100 Dollars ($1,000.00) at- 
torney fees, together with her costs. 

/s/ DAVID SANDEBERG, 
Attorney for Plaintiff. 
[Endorsed]: Filed Noy. 13. 1948. 


* Page numbering appearing at bottom of page of original certified 
Transcript of Record. 
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[Title of District Court and Cause. | 
ORDER 


This matter coming on to be heard regularly be- 
fore this Court upon the motion of the defendant to 
amend the answer filed herein, and the Court being 
fullv advised in the premises and good cause appear- 
ing therefor, 

It Is Hereby Ordered that the defendant be 
eranted leave to file the amended answer heretofore 
tendered and filed in the above-entitled action. 


Dated this 24th day of January, 1949. 
/s/ CLAUDE McCULLOCH, 
Judge. 


[Endorsed]: Filed Jan. 26, 1949. 


[Title of District Court and Cause. ] 
AMENDED ANSWER 


Comes now Defendant, Standard Insurance Com- 
pany, improperly pleaded in plaintiffs Complaint 
as Standard Life Insurance Company, and for an- 
swer to Plaintiff's Complaint heretofore _ filed 
herein admits and denies as follows: 


1. 

Defendant admits each and every allegation con- 
tained in Paragraphs [ and IT of Plaintiff's Com- 
plaint. 

ied, 
Defendant admits Gustav HH. Wisting died on 
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or about January 18, 1947, denies each and every 
remaining allegation contained in Paragraph IIL 
of Plaintiff’s Complaint. 


160, 
Defendant denies each and every allegation con- 
tained in Paragraph IV of Plaintiff’s Complaint. 


Ne 

Defendant denies each and every allegation con- 
tained in Paragraph V of Plaintiff’s Complaint 
save and except Defendant admits it refused to pay 
Plaintiff the sum of Five Thousand and no/100 
Dollars ($5,000.00) or any other sum or amount 
whatsoever. 

And for a first, further and separate answer and 
defense to plaintiff’s Complaint, Defendant alleges 
as follows: [3] 

ie 

That the defendant issued to George H. Wisting 
under register date of May 21, 1927, a life insur- 
ance policy and contract of insurance bearing No. 
34538 whereby the defendant promised to pay the 
sum of Five Thousand Dollars and no/100 
($5,000.00) to the beneficiary of said policy upon 
due proof of the death of said George H. Wisting 
while said policy was in force. 


TI. 
maid policy of insurance was issued by the de- 
fendant in consideration of the payment by the in- 
sured of an initial premium of $64.05 and the ad- 
vance payment of all future premiums upon said 
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policy; that said policy was modified by endorse- 
ment and the semi-annual premiums were modified 
so that a semi-annual premium became due on said 
policy on the 21st day of November, 1946, in the 
sum of $66.05. 
RE 

That by the terms of said contract of insurance 
the same became void and lapsed for the non-pay- 
ment of premiums excepting only that a period of 
erace of one month, not less than thirty days, was 
allowed for the payment of every premium. 


ING 

That on the 7th day of November, 1946, the de- 
fendant mailed to the insured policy holder, George 
H. Wisting, a notice in writing advising the said 
George H. Wisting that the semi-annual premium 
of said policy in the sum of 866.05 would be due 
on the 21st dav of November, 1946, and that said 
notice was deposited in the United States Post 
Office at Portland, Oregon, with postage pre-paid 
and was addressed to the insured, George H. Wist- 
ing at his last known address namely, 3378 Tareco 
Drive, Los Angeles, 28, California. 


Ne 
‘That the insured, George H. Wistine. failed to 
pay the said prenuum and that said premium never 
was paid and that the said policy of msurance 
lapsed upon the expiration of thirty days grace 
from and after the said premium due date of No- 
vember 21, 19-46. 
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vale 

That on or about the 8th day of January, 1947, 
the defendant notified the insured, George H. Wist- 
ing, that the said policy of insurance had lapsed 
and was no longer in force and effect. 

And for a second, further and separate answer 
and defense to plaintiff's Complaint, defendant al- 
leges as follows: 

[. 


That the insured, George H. Wisting, under the 


oO) 

policy of insurance mentioned in plaintiff's Com- 
plaint, borrowed the full loan value on said insur- 
ance policy and exhausted all of the insured’s re- 
serve thereunder by a loan which was completed 
October 28, 1946; that by reason of pre-payment 
of interest a credit to the insured under the auto- 
matic loan provisions of the policy would have 
earried said insurance to November 25, 1946, but 
that no credit or reserve remained in favor of the 
insured beyond November 25, 1946; that the days 
of grace for payment of the premium, which was 
due on said policy November 21, 1946, expired and 
the reserve of said policy was used up and for that 
reason the said poliev lapsed on December 21, 1946. 


II. 

That the total loan outstanding on said policy to 
the insured using all credits amounted to $1,402.42 
on November 25, 1946; that the total cash value on 
said date was $1,402.36 and that if the plaintiff 
should have any claim against the defendant that 
the defendant is entitled to off-set against the same 
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the said loan in the suin of $1,402.42, together with 
interest thereon at the rate of 6% per annum from 
November 25, 19-46. 


Wherefore, defendant prays that Plaintift’s Com- 
plaint be dismissed; that the plaintiif take nothing 
thereby, and that the defendant recover its costs 
and disbursements from the plaintiff herein. 

7s/ PAUL A. SA WINE, 
WINEFREE, MeCULLOCH, 
SHULER & SAYRE, 
Attorneys for Defendant. 


State of Oregon, 
County of Multhomah—ss. 

Service of the within Amended Answer is hereby 
accepted in Multnomah County, this 18th day of 
January, 1949. 

/s/ DAVID SANDEBERG, 
Attorney for Plaintiff. 


[Endorsed]: Filed Jan. 24, 1949. 


[Title of District Court and Cause. | 
MEMORANDUM OF DECISION 


Deceased knew that he did not have to pay the 
imterest on jis policy loan until May 21, Wa 
From his point of view, and in layman's thinking, 
the interest did not become an indebtedness until 
then. In the absenee of notice to deceased, it would 
he wajust to pernit the Company to put a diferent 
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interpretation on ‘‘indebtedness,’’ for the purpose 


of lapsing the policy. 
Findings and Conclusions in accord herewith 
may be submitted . 


Dated April 1, 1949. 
: /s/ CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed April 1, 1949. [4] 


[Title of District Court and Cause. | 
FINDINGS REQUESTED BY DEFENDANT 


Upon motion of the defendant and in addition 
to other Findings of Fact and Conclusions of Law, 
the Court makes the following 


Findings of Fact 
de 
The automatic loan section of the hfe insurance 
policy described in plaintiff’s complaint provides: 
.‘*This pohey shall remain in force and effect 
as long as the increasing loan value hereof... is 
sufficient to pay for pro rata insurance for one ad- 
ditional day, on a quarterly premium basis, and 
to secure all existing indebtedness hereon, with in- 
terest.’’ 
Io, 
Computation of the use of the automatic loan pro- 
vided in the policy to the dates of November 25, 
1946 and November 26, 1946 is as follows: 


10 Standard Insurance Company, 
‘November 25, 1946: 


Wash vclug’ as of 5-21-47. eee $1,446.00 
Croimevaime-as Of 0-21-40. oe 1,356.00 


Increase in Cash Value 5-21-46 fo 5-21-47 90.00 
Increase in Cash Value 5-21-46 to 11-25-46 


icine, los days: 189 x 9000; 2. 46.60 
369 
Cachemalte as of 5-21-46..2.2.-,...- 92 1,356.00 
Ca ie elieds of 11-25-46.2 2... a $1,402.60 
Policy Loan taken out 10-28-46......... $1,394.00 
Premium to cover period 11-21-46 to 11- 
2o-oumelusive, > days: 0 X 33:04........ 1.84 
91.25 
Interest on loan from 10-28-46 to 11-25-46 
inelicive, 29 dave: 29 x.06 x 13040077 6.69 
365 


Interest on above premium from 11-21-46 
to 11-25-46 inclusive, 5 days: 5 x .06 x 1.84 


365 — 
15] $1,402.49 
November 26, 1946: 
Cacia ae as of 5-21-47........ Ps $1,446.00 
Cael wolltgmas of 5-21-16........5..5225 1,356.00 
tnerease in Gash Value 5-21-46 to 5-21-47 90.00 
In¢rease in Cash Value 5-21-46 to 11-26-46 
meiisive s100sdmme 190 x 90.00......... 46.85 


365 
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Was Value as of 5-21-46.............5. 1,356.00 
Cash Value as of 11-26-46........ - pee $1,402.85 
Policy Loan taken out 10-28-46.......... $1,394.00 
Premium to cover period 11-21-46 to 11- 
26-46 inclusive, 6 days: 6 x 33.64........ Zee 
91.25 
Interest on loan from 10-28-46 to 11-26-46 
inelusive, 30 days: 30 x .06 x 1,394.00.... 6.87 
365 


Interest on above premium from 11-21-46 
to 11-26-46 inclusive. 6 davs: 6 x .06 x 2.21 aa 


365 


#1,403.08 
JOBE 

Computation under the terms of the automatic 
loan provision of the policy as of the date of death 
is as follows: 

‘‘Computation showing effect of paying premium 
to and including January 17, 1947 by automatic 
loan. 
rom Value as of 5-21-47 ..30........... $1,446.00 
Sach Value as of 5-21-16..............: 1,856.00 


Wmerease in Cash Value 5-21-46 to 5-21-47 90.00 
imierease in Cash Value 5-21-16 to 1-17-47 


mmelmisive, 242 days: 242 x 90.00......... 9.67 
O69 
Cash Value as of 5-21-46...... eee ens 1,356.00 


Cash Value as of 1-17-47............... $1,415.67 
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Policy Loan taken out 10-28-46......... $1,394.00 
Premiums to cover period 11-21-46 to 
1-17-47 inclusive, 58 days: 58 x 33.64..... 21.38 
91.25 
Interest on loan from 10-28-46 to 1-17-47 
inclusive, 82 days: 82 x .06 x 1,.894.00.... 18.79 
365 


Interest on above premium from 11-21-46 
to 1-17-47 inclusive, 58 days: 58 x .06 x 


365 


$1,434.37 


Computation showing effect of paying premium to 
and including January 18, 1947 by automatic loan: 
Cash Value as of 5-21-47................ $1,446.00 
Cash Value as of 5-21-46........... “22. Lepge 


Inerease in Cash Value 5-21-46 to 5-21-47 90.00 
imerease im Cash Value 5-21-46 to 1-18-47 


inclusive, 243 days: 243 x 90.00.......... 59.92 
365 

Cash Value as of 5-21-46..-............ 1,356.00 

@ash Valneseerot 1-18-47............... $1,415.92 

Policy Loan taken out 10-28-46......... $1.39-+4.00 

Premium to cover period 11-21-46 to 

1-18-+7 inclusive, 09 days: 59 x 33.64..... 21%o 


91.25 
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Interest on loan from 10-28-46 to 1-18-47 
inclusive, 83 days: 83 x .06 x 1,394.00.... No02 


ee 


365 
Interest on above premium from 11-21-46 
to 1-18-47 inclusive, 59 days: 59 x .06 x 
365 
5) Tee ee ere 21 


$1,434.98 
Conclusions Of Law 
‘l 

Based upon the foregoing Findings of Fact, the 
Court concludes that said policy of insurance lapsed 
on or before the 26th day of November, 1946, and 
was not in force and effect on January 18, 1947, 
the date of the death of the insured, George H. 

Wisting. 


Dated this .... day of April, 1949, 


WINFREE, McCULLOCH, 
SHULER & SAYRE, 
Attorneys for Defendant. 


Due service of the within Requested Findings of 
Defendant is hereby accepted in Multnomah, 
County, Oregon, this — day of April, 1949, by re- 
ceiving a copy thereof, duly certified to as such by 
Paul A. Sayre, of Attorneys for Defendant. 

/s/ DAVID SANDEBERG., 
Of Attorneys for Plaintiff. 


[Endorsed]: Filed April 22, 1949. [5B] 
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[Title of District Court and Cause. ] 


FINDINGS OF FACT, 
CONCLUSIONS OF LAW 


The above entitled cause having come on regu- 
larly on the 4th dav of February, 1949, for trial 
before the undersigned Judge of the above entilted 
Court sitting without a jury, the parties having 
respectively waived the right to insist upon a 
jury trial; the plaintiff appearing by and through 
her attorneys. David Sandeberg and Bardi G. Skula- 
son, and the defendant appearing by its Secretary 
R. W. R. Calderwood and Paul A. Sayre, its at- 
torney ; opening statements were made by respective 
counsel in which opening statements it was stipu- 
lated and agreed by the respective parties that no 
question was raised by defendant as to preof of 
death, that plaintiff was the beneficiary of the in- 
surance policy in question, that the trne and correct 
name of defendant is Standard Insurance Com- 
pany and not Standard Life Insurance Company 
and that no question was raised by defendant on 
account of the misnomer in the title and that 
should it become necessary the Court could deter- 
mine a reasonable attorney fee to be allowed 
plaintiff for the prosecution of this action; after 
which evidence was introduced on behalf of plain- 
tiff and defendant; that after the introduction of 
said evidence briefs were submitted by the attor- 
neys for the respective parties and thereafter on the 
4th day of March, 1949, oral argument [7] was 
made by the attorney for the respective parties and 
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upon completion of said oral argument on the 4th 
day of March, 1949, the Court took said cause under 
advisement and the Court having given full and 
due consideration to said cause and now being fully 
advised in the premises does now make the follow- 
ing: 
Findines Of Fact 
I 

That plaintiff is a citizen of the State of Cali- 
fornia. 

TT. 

That defendant is a corporation incorporated 
under the laws of the State of Oregon and that 
the correct name of defendant is Standard In- 
surance Company and that defendant has waived 
any question concerning the misnomer of defendant 
in the title of this cause. 


IDI, 
The matter in controversy exceeds, exclusive of 
interest and costs. the sum of $3,000.00. 


TV. 

That on Mav 26, 1927, defendant whose name 
was then Oregon Life Insurance Company issued to 
Gustav H. Wisting, also known as George H. 
Wisting, a policy of life msurance wherein and 
whereby defendant promised to pay to the benefi- 
ciarvy of said policy upon due proof of the death 
of said Wisting while said policy was in force, the 
sum of $5,000.00. 
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WV. 

That Gustav H. Wisting, also known as George 
H. Wisting, died January 18, 1947, and that at the 
time of his death plaintiff was the beneficiary of said 
pohey. [7A] 

aE 

That during his lifetime Gustav H. Wisting, 
also known as George H. Wisting, performed all 
conditions precedent to continuing said policy in 
force; that due proof of death of Gustav H. Wist- 
ing has been furnished defendant at its home office 
in Portland, Oregon, defendant having stipulated in 
its opening statement that no question was raised 
in this regard. 

VL. 

That demand has been made upon defendant by 
plaintiff that payment be made to her under this 
policy. 

Vill. 

That defendant has refused to pay to plaintiff any 
sum whatsoever; that $750.00 is a reasonable sum to 
be allowed plaintiff as attorney fee for the prosecu- 
tion of this action. That the number of life in- 
surance policy and the contract of insnrance is num- 
bered 34538, and that said poheyv bears register 
date, May 21, 1927. 

TX. 

That the anniversary of said poliev occurred on 

the 21st day of May of each year. 


2G 
That during his hfetime the deecased paid semi- 
annnal preniums upon said poliey as required there- 
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by for a period of nineteen and one-half (1914) 
years; that the last premium payment made by the 
deceased was made on the 19th day of June, 1946, 
and was a semi-annual premium on said policy 
which was due on May 21, 1946, and was made 
during the grace period therefor. 


alle 

That on the second day of March, 1937, the [7B] 
deceased borrowed $600.00 upon the policy; that in- 
terest on this loan was paid each vear on the an- 
niversary of the policy when it became due accord- 
ing to the records of the Company; that interest 
on this loan was never collected in advance but was 
always paid on the anniversary of the policy. 


Doll 

That on the 28th day of October, 1946 defendant 
mace an additional loan to the deceased upon said 
policy. That said loan was in the amount of 
$1,394.00; that from the proceeds of said loan the 
previous loan of 8600.00 was deducted as well as 
interest at the rate of 6% upon said loan from 
May 21, 1946, until October 28, 1946, so that on the 
28th day of October, 1946, according to the records 
of the defendant, there was an indebtedness against 
the policy in the sum of $1.394.00. 


SUL 
That immediately prior to obtaining said loan 
of $1,394.00 from which the principal and interest 
to date upon the old loan was deducted. plaintiff 
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executed a policy loan agreement in favor of de- 
fendant. That said policy loan agreement provided 
that interest would be due upon said new loan on 
the next premium anniversary date of the policy 
which was May 21, 1947. 


XIV. 

That on or about the 7th day of November, 1946, 
defendant mailed to the deceased a premium notice 
for the semi-annual premium due upon said policy 
on November 21, 1946. [7C] That said notice set 
forth only the semi-high annual premium due upon 
said date and contained no mention whatsoever of 
any interest due upon the loan. That said premium 
was never paid. 

XV. 

That thereafter wpon the 24th day of November, 
1946, and during the grace period of 30 days wpon 
said premium, the deceased suffered a severe heart 
attack from which he died on the 18th day of Janu- 
ary, 1947. 

DOE 

That said policy contained an automatic premium 
loan provision which provided that if a premium 
was not paid when due or within the days of grace 
thereafter the policy would remain in effect as long 
as the increasing loan value would pay for pro rata 
insurance for one additional day, on a quarterly 
premium basis and ‘‘to secure all existing indebted- 
ness hereon, with interest.’ 


AVIT. 
That under said automatic loan provision the in- 
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ereasing loan value of said policy would have con- 
tinued said policy in force until the 23rd day of 
January, 1947. 

x SG 

That there is no provision in said policy per- 
mitting defendant to charge accrued interest upon 
the loan against said policy before said interest 
became due. 

XXII. 

That defendant attempted to charge accured in- 
terest on said loan against the policy before it 
became due. 

XO EE 

That the charge of said accured interest before it 
became due would have hastened and lapsed the 
policy prior to the death of the assured. 


xO UUE 
That no notice of charge of accured interest be- 
fore it became due was given to the assured. 


OUR 

That defendant did nothing to attempt to fore- 
close the policy under the provisions of the loan 
agreement particuarly paragraph IIT. That de- 
fendant did not attempt to charge accrued interest 
thereunder and did not send notice of forfeiture 
thereunder. 

XXVI. 

That the letter of January 8, 1947, directed to the 
assured by the Company was not a letter declaring 
a forfeiture of the policy under paragraph IIT. of 
the loan agreement. [7F'] 
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DOVE, 
That the loan against the policy bore interest at 
the rate of 6%. 
AN VE 
That said deceased knew that he did not have to 
pay interest on his policy loan until May 21, 1947. 
From his point of view, and in lavman’s thinking, 
the interest did not become an indebtedness until 
then. In the absence of notice to deceased, it would 
be unjust to permit the Company to put a different 
interpretation on ‘‘indebtedness,’’ for the purpose 
of lapsing the policy. 


Now, therefore, based upon the foregoing Find- 
ings of Fact the Court now draws the following: 


Conelusion Of Law 
il 
That defendant, whose true name is Standard In- 
surance Company, an Oregon corporation, is and 
has been indebted to plaintiff in the full sum of 
$5,000.00 together with interest thereon at the rate 
of 6% per anpum from the 18th dav of January, 
1947, until paid, less the sum of $1,394.00 tegether 
with interest thereon from the 28th dav of October, 
1946, until paid. 
JL 
That plaintiff is entitled to recover from defend- 
ant, correctly named Standard Insurance Company, 
said sum and her costs and disbursements herein in- 
curred. 
iGO 
That plaintiff is entitled to recover of and from 
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defendant, Standard Insurance Company, an Oregon 
corporation, attorney fees in the sum _ of 
$750.00. [7G] 
Oe 
That plaintiff is entitied to judgment against de- 
fendant, and judgment shall forthwith be entered 
in favor of plaintiff against defendant in the full 
sum of $5,000.00 together with interest thereon at 
the rate of 6% per annum from the 18th day of 
January, 1947, until paid, less the sum of $1,394.00 
together with interest thereon at the rate of 6% 
per annum from October 28. 1946. until payment of 
this judgment and for the additional sum of $750.00 
attorney fees together with plaintiff's costs and dis- 
bursements herein incurred. 


Dated this 18th dav of May, 1949. 
/s/ CLAUDE MeCOLLOCH, 
Judge. 


State of Oregon, 
County of Multnomah—ss. 

Due service of the foregoing Findmegs of Fact, 
Conclusions of Law submitted by plaintiff, by copy 
as prescribed by law is hereby admitted, at Port- 
land, Oregon, this 15th day of April. 1949. 

/s/ PAW A. SAYRE, 
Attorney for Defendant. 


[Endorsed]: Filed May 18, 1949. [7H] 
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[ Title of District Court and Cause. ] 


OBJECTIONS TO AND MOTION TO AMEND 
FINDINGS OF FACT 


Now comes the defendant in the above-entitled 
cause and in response to plaintiff's request for Find- 
ings of Fact and Conclusions of Law objects to the 
Findings, and, using the plaintiff’s numbering of 
Findings, moves to amend and specifies objections 
as follows: 

Finding No. IV. 

Finding No. IV should be amended by adding 
thereto ‘‘subject to all of the conditions of the said 
policy.”’ 

Finding No. Y. 

Approves of the Finding that George H. Wisting 
died January 18, 1947, but objects to the balance 
of the Finding as a conclusion of law and not a 
finding of fact. 

Finding No. VI. 

Objects to the Finding that all conditions prece- 
dent to continuing said pohey in foree have been 
performed for the reason that the same is a con- 
clusion of law. 

Finding No. VIII. 

Defendant objects to this Finding upon the 

eround that no attorney’s fee is assessable herein. 


Winding No. XI. 
Defendant objects to Finding No. XI for the rea- 
son that the same is irrelevant and immaterial and 
has no bearing upon the issues of this case. 
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Finding No. XII. 

The defendant objects to Finding No. XII on 
the ground that the same is immaterial excepting 
as to the latter part, namely ‘‘that on the 28th day 
of October, 1946, there was an indebtedness against 
the policy in the sum of $1394.00.’’ 


Finding No. XIII. 
The defendant objects to the last sentence in 
Finding No. XIII on the ground that the same is 
irrelevant and immaterial. 


Finding No. XV. 

The defendant objects to Finding No. XV for 
the reason that the same is irrelevant and immate- 
rial and not in support of the decision in this ease, 
and for the further reason that there has been no 
proof of disability in accordance with the terms and 
conditions of the said life insurance policy and a 
finding upon such matter is not warranted by the 
evidence in this cause. 


Finding No. XVI. 

The defendant objects to Finding No. XVI upon 
the basis that the same is inaccurate and that the 
Finding is not in accord with the automatic loan 
provision of the policy more particularly designated 
as paragraph VII in said policy. 


Finding No. XVII. 
Defendant objects to Finding No. XVII upon 
the ground that the said Finding 1s not supported 
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by the evidence and that the same should be in 
accord with the Findings submitted by the defend- 
ant. 
Minding Nomes) anne 

The Defendant objects to Finding No. XVIII for 
the reason that the same is inaccurate, not accord- 
ing to the evidence and in conflict with the provi- 
sions of the automatic premium loan provision of 
the said insurance policy, which specifically provides 
for an automatic loan to pay the premium ‘‘pro- 
vided that the loan value hereon shall exceed the 
amount of any premium then unpaid and of any in- 
debtedness of the insured to the company,’” and in 
conflict with the further provision of said automatie 
premium loan clause in that said clause provides 
that the said insurance shall remain in force as long 
as the loan value ‘‘is sufficient to pay for pro-rata 
insurance for one additional day on a quarterly 
premium basis and to secure all existing imdebie 
edness hereon with interest.”’ 


Finding No. XLX. 

Defendant objects to Finding No. XLX upon the 
eround that there is no evidence to support the said 
finding and that the said finding is directly con- 
trary to evidence submitted by the defendant. 


Finding No, XX. 

Defendant objects to Finding No. XX upon the 
eround that the same is contrary to evidence and 
in conflict with the provisions of the said insurance 
policy. 
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Finding No. X XI. 

Defendants objects to Finding No. X XI on the 
ground that the same is contrary to the evidence, 
that the evidence shows that no interest was charged 
prior to the due date, except when a loan was made 
at which time the provisions of the policy were fol- 
lowed by deducting interest to the date of the loan. 


Finding No. XXIII. 

Defendant objects to Finding No. XXIII for the 
reason that the same is irrelevant and immaterial 
and that the policy was not lapsed by foreclosure 
of the loan but for non-payment of premium. 


Finding No. X XLV. 

Defendant objects to Finding No. XALV for the 
reason that said policy was not forfeited for non- 
payment of loan but for non-payment of premium 
and that the said Finding is irrelevant and imma- 
terial. 

Finding No. XXY. 

Defendant objects to Finding No. X XV upon the 
same grounds and for the same reasons as set forth in 
Findings XXIII and XALYV. 


Finding No. XXVI. 
Defendant objects to Winding No. XXVI upon 
the same grounds and for the same reasons as set 
forth in Findings X XIIT and XXIV. 


Hinde No, XX V Lt 
Defendant objects to Finding No. XXVIII upon 
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the ground that the same is irrelevant and imma- 
terial and a conclusion of law. 


Conclusions of Law 

The defendant objects to the conclusions of law 
submitted by plaintiff upon the ground and for the 
reason that the same are not supported by the evi- 
dence and the findings. 

The defendant further moves the Court for addi- 
tional Findings of Fact and Conclusions of Law as 
submitted herewith and at the argument of this mo- 
tion will contend that the said policy of insurance 
lapsed as set forth in said Findings, and that under 
the terms of the policy interest upon indebtedness 
accrued day by day and reduced the reserve of said 
policy so that an automatic premium loan would not 
Garry said policy to the date of death, and thatvat 
the argument of this motion the defendant will cite 
Reynolds v. Nortlwestern Mutual Life Insurance 
Company, 10 N.E. 2nd 70, and other cases in sup- 
port thereof. 


Dated this 21 day of April, 1949. 
py PAUL AR Sa RE 
Attorney for Defendant. 


Due service of the within Objections to and Mo- 
tion to Amend Findings of Fact is herebv accepted 
in Multnomah County, Oregon, this .... day of 
April, 1949, by receiving a copy thereof, duly certi- 
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fied to as such by Paul A. Sayre, of attorneys for 
Defendant. 
/s/ DAVID SANDEBERG—R, 
Of Attorneys for Plaintiff. 


ficndorsed]: Filed April 22, 1949. 


[Title of District Court and Cause. ] 


MEMORANDUM ON ENTRY OF 
JUDGMENT 


There are elements of fair dealing and notice in 
this case that I have hesitated to comment on until 
now. 

For 19 years the deceased paid premiums on this 
policy, and now the Company seeks to defeat re- 
covery on a technical ground, which involves but 
$66.00. The Company says it must act in accord 
with conventional practices of other companies. 

No wonder the life insurance companies in this 
country are threatened with Government regula- 
tion. Having accumulated billions of dollars in re- 
serves in hardly more than a generation, out of 
the earnings of young and old, the companies van- 
not find a way to extend just the ordinary amenities 
of seller to customer. 

In the present case, the insured was in his last 
illness and the insurance company had his address. 
He had two other policies with the Company. Could 
one of its executives take the time to call or write 
the stricken man’s wife to inform her that the grace 
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period was running and that a small payment stood 
between her and realizing on insurance of 19 years 
standing? No. The notice she got was that the in- 
surance had lapsed and ‘‘could they be of further 
assistance ?”’ 

Because these are the facts of the case, I am 
giving the policy a strict construction against the 
Company and in favor of the widow—even though 
I have been told other courts have held on the point 
at issue to the contrary. 


Dated May 18, 1949. 
/s/ CLAUDE McCOLLOCH, 
Judge. 


[indorsed]: Filed May 18, 1949. 


In the District Court of the United States 
for the District of Oregon 


No. Civ. 4285 


MABEL E. WISTING, 
JBlevipian, 


Wisc 


STANDARD LIFE INSURANCE COMPANY, 
an Oregon Corporation, 
Defendant. 
aLIOG Nice 


The above-entitled cause having come on regu- 
larly on the 4th day of February, 1949, for trial be- 
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fore the Honorable Claude McColloch, Judge of the 
above-entitled Court in Portland, Oregon, sitting 
without a jury, the parties having respectively 
waived the right to a jury trial; the plaintiff ap- 
pearing by and through her attorneys, Bardi G. 
Skulason and David Sandeberg, and defendant ap- 
pearing by its Secretary, R. W. R. Calderwood, 
and Paul R. Sayre, its attorney; the Court having 
heard the evidence, considered the briefs and lis- 
tened to the argument of the respective attorneys, 
and having heretofore made and filed its findings 
of fact and conclusions of law wherein the Court 
finds and concludes that the plaintiff is entitled 
to judgment against the defendant im the full sum 
of $5,000.00 together with interest thereon at the 
rate of 6% per annum from the 18th day of Janu- 
ary, 1947, until paid less the sum of $1394.00 to- 
gether with interest thereon at the rate of 6 per 
annum from October 28, 1946, until payment of this 
judement and for the additional sum of $750.00 at- 
torneys’ fees together with plaintiff’s costs and dis- 
bursements herein incurred. 

Now, Therefore, It Is Ordered and Adjudged 
that plaintiff have and recover of and from defend- 
ant, Standard Insurance Company, an Oregon cor- 
poration, misnamed in the title hereof as Standard 
Lite Insurance Company, an Oregon corporation, 
the full sum of $5,000.00 together with interest 
thereon at the rate of 6% per annum from the 18th 
day of January, 1947, until paid less the sum of 
$1394.00 together with interest thereon at the rate 
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of 6% per annum from October 28, 1946, until pay- 
ment of this judgment and for the further sum of 
$750.00 attorney’s fees together with plaintiff’s costs 
and disbursements herein incurred taxed at $52.41. 


Dated this 26th day of May, 1949. 
/s/ CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed May 26, 1949. 


[Title of District Court and Cause. ] 
NOTICE OF APPLICATION TO TAX COSTS 


To defendant, Standard Insurance Company, mis- 
named Standard Life Insurance Company, and 
Paul A. Sayre, its attorney: 


You, and each of you, are hereby notified that 
the plaintiff will apply to the Clerk of the above- 
entitled Court to tax costs on June 3, 1949, at 10:00 
a.m. 

/s/ DAVID SANDEBERG, 
Attorney for Plaintiff. 


State of Oregon, 
County of Multnomah—ss. 

Due service of the foregoing Notice of Applica- 
tion to Tax Costs together with Statement of Dis- 
bursements by copy as prescribed by law is hereby 
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admitted, at Portland, Oregon, this 2nd day of 
June, 1949. 
WINFEFREE, McCULLOCH, 
SHULER & SAYRE, 
By /s/ HOWARD A. RANKIN, 
Of Attorneys for Defendant. 


[Mndorsed]: Filed June 3, 1949. 


[ Title of District Court and Cause. ] 
STATEMENT 


Statement of Disbursements claimed by the plain- 
tiff in the above-entitled cause, viz: 


@terles Mees... os. 20-5. aed Pe ee $15.00 
Refomstial’s EF'6eS.....c4¢55. 458s eee 2.06 
puomniey Ss: IWCCS 2.50.0. 52.5. 20.00 
Attorney’s Fees for taking Deposi- 
TIGR aie eee OI) GRIGleln Glan Smee o ae ee 2.90 
We pOsIihOlls 2 arene ohn eae eh ila 12.85 
WOsioncretleoe-. srs Gime aces $52.41 


Date, June 4, 1949. 
/s/ LOWELL MUNDOREFP, 
Clerk. 
inv /s/ ©, be Buck 
Chief Deputy. 
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District of Oregon—ss. 

I, David Sandeberg, being duly sworn, on my oath 
say that I am one of the attorneys for the plaintiff 
in the above-entitled cause; that the disbursements 
set forth herein have been actually and necessarily 
incurred in the prosecution of this suit; and that 
said plaintiff is entitled to recover the same from 
the defendant as I verily believe. 

/3s/ DAVID SANDEBERG. 


Subscribed and Sworn to before me this .... day 
of June, 1949. 


Deputy Clerk. 
[indorsed]: Filed June 3, 1949. 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


Notice is hereby given that Standard Insurance 
Company, an Oregon corporation, the defendant in 
the above-entitled action, hereby appeals to The 
United States Cireuit Court of Appeals, for the 
Ninth Cireuit, from the final judgment of this Court 
made and entered in this action on the 26th day of 
May, 1949. 
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June 22, 1949. 
/3/ PAUL A. SAYRE, 
WINFREE, McCULLOCH, 
SHULER & SAYRE, 
Attorneys for Appellant, Standard Insurance Com- 
pany. 


State of Oregon, 
County of Multnomah—ss. 


Due service of the within Notice of Appeal is 
hereby accepted in Multnomah County, Oregon, this 
. day of June, 1949, by receiving a copy thereof, 
duly certified to as such by Paul A. Sayre, of At- 
torneys for Defendant. 
/s/ DAVID SANDEBERG, 
Of Attornevs for Plaintiff. 


[Endorsed]: Filed June 23, 1949. 


[Title of District Court and Cause.] 
SUPERSEDEAS BOND ON APPEAL 


Whereas, the above-named Mabel EK. Wisting, 
plaintiff, recovered a Judgment against the above- 
named Standard Insurance Company, an Oregon 
corporation, defendant, for the sum of Five Thou- 
sand Dollars ($5,000.00), with interest thereon at the 
rate of six per cent (6%) per annum from the 18th 
aa ot January, 1947, less the sum of Thirteen 
Hundred Ninety-four Dollars ($1894.00), with in- 
terest thereon at the rate of six per cent (6%) per 
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annum from October 28, 1946, and for the further 
sum of Seven Hundred Fifty Dollars ($750.00) 
attorneys’ fees, with plaintiff’s costs and disburse- 
ments herein incurred and taxed at Fifty-two and 
41/100 Dollars ($52.41) in a civil action, tried be- 
fore the Honorable Clande MeColloch, United States 
District Judge in and for this District and State, 
said Judgement having been rendered on the 26th 
day of May, 1949; and 

Whereas, the appellant is desirous of staying the 
execution of said judgment so appealed from: 

Now, Therefore, we, Standard Insurance Com- 
pany, an Oregon corporation, appellant, and Peer- 
less Casualty Company, a New Hampshire Corpo- 
vation, duly leensed to do a general surety busi- 
ness in the State of Oregon, as surety, do hereby 
jointly and severally undertake and promise, on 
the part of the appellant, that if for any reason said 
appeal is dismissed or said Judgment is affirmed, 
said appellant will satisfy said Judgment im full, 
with costs, interest and damages for delay, and that 
if said Judgment is modified, said appellant will 
satisfy such modification of Judgment in full, with 
such costs, interest and damages for delay as the 
Appellate Court may adjudge and award against 
said appellant on appeal. 
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Dated this 22nd day of June, 1949. 
STANDARD INSURANCE 
COMPANY. 
By /s/ Inn Wi. ReCALDER MOOD, 
Appellant. 
PEERLESS CASUALTY 
COMPANY. 
By /s/ BEULAH SPALDING, 
Attorney in Fact, (Surety). 
Countersigned : 
DOOLY & CO. 
By /s/ 8. ME DOOLY, 
Partner, Resident Agent. 
WENT R Bie ticd UO Ey 
SHULER & SAYRE, 
Attorneys for Appellant, 1016 Spalding Building, 
Portland 4, Oregon. 
Approved: 
JAMES ALGER FEE, 
U.S. District Judge. 


State of Oregon, 
County of Multnomah—ss. 

Due service of the within Supersedeas Bond on 
Appeal is hereby accepted in Multnomah County, 
Oregon, this .... dav of June, 1949, by receiving 
a copy thereof, duly certified to as such by Paul 
A. Sayre. of Attorneys for Defendant. 

j3/ DAVED SANDEBERG, 
Of Attorneys for Plaintiff. 


{Endorsed}: Filed June 23, 1949. 
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[ Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO DOCKET 
RECORD ON APPEAL 


Upon Ex Parte motion of the defendant sup- 
ported by stipulation of the parties, it is hereby .. 

Considered and Ordered that the time within 
which to file and docket the record on appeal of 
the above cause to the United States Court of 
Appeals for the Ninth Cirewit be and it is hereby 
extended to and including the 1st day of September, 
1949, 


Dated at Portland, Oregon, this 28th day of July, 
1949. 
/s/ CLAUDE McCOLLOCH, 
District Judge. 


[Endorsed]: Filed July 28, 1949. 


[Title of District Court and Cause. ] 


SUATEMENT OF POINTS UPON WHICH 
APPELLANT WILL RELY ON APPHAL 


Defendant-appellant having filed its Notice of 
Appeal from Judgment of this Court to the United 
States Court of Appeals for the Ninth Cireuit and 
having designated portions of the record herein to 
be contained in the record on appeal hereby files 
its statement of points on which it intends to rely 
upon appeal as follows: 
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1. 

The Court erred in finding: 

(a) That. the insured, Gustav H. Wisting also 
known as George H. Wisting, performed all con- 
ditions precedent to continuing the life insurance 
policy in question in force until the date of the 
death of the insured, namely, January 18, 1947; 

(b) In failing to find that the said policy lapsed 
for non-payment of premium upon the expiration of 
thirty (80) days of grace allowed by the policy, 
namely, on December 21, 1946. 


II. 

The Court erred in finding that the policy of life 
insurance in question was kept in force until the 
date of the death of the insured by virtue of an 
automatic loan under the terms of the policy, and 
in making the following specific findings in regard 
thereto: 

(a) In finding that there was any loan value in 
said policy of a sufficient amount that an auto- 
matic loan must be made to keep said poheyv in 
force until January 18, 1947, the date of the death 
of the insured, or to January 23, 1947, or to any 
date subsequent to November 26, 1946; 

(b) In finding that the loan value of said pol- 
icy increased by earnings which accrued from day 
to day to the date of death but that interest on in- 
debtedness did not accrue day by day to the date of 
death and did not become indebtedness decreasing 
the loan value. 
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The Court erred in that contrary to law and con- 
trary to the facts adduced at the trial of this cause, 
it gave judgment to the plaintiff for Five Thou- 
sand Dollars ($5,000.00), together with interest 
thereon at the rate of six per cent (6%) per an- 
num from January 18, 1947, until paid, less the 
sum of One Thousand Three Hundred Ninety-four 
Dollars ($1,394.00) together with interest thereon 
at the rate of six per cent (6%) per annum from 
October 28, 1946, until payment of the judgment, 
and in giving judgment for the further sum of 
seven Hundred Fifty Dollars ($750.00) attorney’s 
fees, together with plaintiff's costs and disburse- 
ments. 


Dated this 30th day of July, 1949. 
WINFREE, McCULLOCH, 
SHULER & SAYRE. 
By /s/ PAWIZA, SAY RG, 
Attorneys for Appellant. 
State of Oregon, 
County of Multnomah—ss. 

Due service of the within Statement of Points 
upon which Appellant will Rely on Appeal ts hereby 
accepted in Multnomah County, Oregon, this 30th 
day of July, 4049, by receimine a copy thereot diy 
certified to as sttch by Paul A. Sayre, of attorneys 
for defendant. 

/s/ DAVID SANDEBERG, 
Of Attorneys for Plaintiff. 


VEmdorsedy: ~ Wiled Aus. 1, 1949: 
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{| Title of District Court and Cause. | 


DESIGNATION OF PORTIONS OF RECORD 
ON APPEAL PURSUANT TO RULE 75(a) 


Comes now the defendant-appellant and desig- 
nates the following portions of the record, proceed- 
ings, and evidence in the above-entitled cause to be 
contained in the record on appeal of said cause: 

1. Original Complaint, filed November 15, 1948. 

2. Order granting leave to file Amended Answer, 
dated January 24, 1949, and filed January 26, 1949. 

3. Amended Answer, filed January 24, 1949. 

4. Memorandum of Decision, dated April 1, 1949, 
and filed April 1, 1949. 

5. Findings of Fact and Conclusions of Law, re- 
quested by plaintiff. 

6. Objections to and motion to amend Findings 
of Fact, filed April 22, 1949. 

7. Findings of Fact and Conclusions of Law, 
requested by defendant, filed April 22, 1949. 

8. Findings of Fact and Conclusions of Law, 
made, entered and filed by the Court on May 18, 
1949. 

9. Memorandum on entry of Judgment dated 
May 18, 1949, and filed May 18, 1949. 

10. Judgment, filed May 26, 1949. 

11. Cost Bill of Plaintiff, filed June 3, 1949. 

12. Notice of Appeal, filed June 23, 1949. 

3. Supersedeas Bond on Appeal, filed June 23, 
1949, 
14. Reporter’s transcript of proceedings and 
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evidence certified June 16, 1949, and all exhibits in- 
troduced by plaintiff or defendant during the trial 
of this cause. 

15. Order extending time to docket record on 
appeal entered July 28, 1949. 

16. Statement of points upon which appellant 
will rely on appeal. 

17. Designation of portions of record on ap- 
peal pursuant to Rule 75(a). 

18. Order to forward all original exhibits. 


Dated this 29th day of July, 1949. 
WINPFREE, MeCULLOCH, 
SHULER & SAYRE. 
By /s/ PAUL AQsaAa ih: 


state of Oregon, 
County of Multnomah—ss. 

Due service of the within Designation of Portions 
of Record on Appeal Pursuant to Rule 75(a) is 
hereby accepted in Multnomah County, City of 
Portland, Oregon, this Ist day of Angust, 1949, by 
receiving a copy thereof, duly certified to as such 
by Panl A. Sayre, of Attorneys for defendant-ap- 
pelant. 

/s/ DAVID SANDEBERG, 
Of Attorneys for Plaintiffs. 


[Endorsed]: Filed Ang. 1, 1949. 
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[Title of District Court and Cause. ] 
ORDER TO FORWARD ORIGINAL EXHIBITS 


Upon motion of defendant-appellant, it is hereby 

Considered and Ordered that the Clerk of this 
Court forward to the United States Court of Ap- 
peals for the Ninth Circuit in connection with the 
appeal of the above-entitled cause, all of the orig- 
inal exhibits in accordance with the usual prac- 
tice of this Court in regard to the safekeeping for 
transportation of original exhibits. 


Dated at Portland, Oregon, this 2nd day of Au- 
gust, 1949. 
/s/ CLAUDE McCOLLOCH, 
District Judge. 


[Endorsed]: Filed Aug. 2, 1949. 


[Title of District Court and Cause. ] 
STIPULATION 


Tt is hereby stipulated by and between the parties 
hereto, by and through their respective attorneys 
that the record on appeal in the above-entitled case 
be corrected so as to conform to the truth in the 
following particulars, to-wit: That the transeript 
of proceedings be corrected as follows: 

1. That on page seven thereof in the second 
line of the third complete paragraph on said page, 
the word made be substituted for the word wnpaid. 
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2. That on page fourteen thereof in the fourth 
line of the eighth complete paragraph on said page, 
the word the be substituted for the word they. 

3. That on page eighteen thereof in the third 
line of the first complete paragraph on said page, 
the word November be substituted for the word 
December. 

4, That on page twenty-three thereof in the 
fourth line of the first complete paragraph on said 
page, the numeral 7 be changed to numeral 4. 

). That on page thirty-one thereof in the fourth 
line of the first complete paragraph on said page, 
the numeral 3 be changed to numeral 4. 

6. That on page thirty-one thereof in the first 
line of the second complete paragraph on said page, 
the numeral 3 be changed to numeral 4. 


| Endorsed]: Filed Aug. 9, 1949. 


[Title of District Court and Cause. ] 

PLAINTIFF-APPELLEE’S DESIGNATION OF 
PORTIONS OF RECORD ON APPEAL 
PURSUANT TO RULE Td(a) 


Comes now the plaintiff-appellee and designates 
the following portions of the record, proceedings, 
and evidence m the above entitled cause to be con- 
tained im the record on appeal of said cause, said 
designation covering portions not designated by de- 
fendant-appellant: 
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1. That portion of plaintiff’s memorandum con- 
taining the following sentence, which begins on line 
17, page 3 thereof: ‘‘The statement attached to the 
eheck (Defendant’s Exhibit 9) shows an item of 
$46.98 accrued interest; how this figure was reached 
is a mystery although the same figure appears on 
a pink slip in the file which refers to the premium 
notice of November 7, 1946 (Defendant’s Exhibit 
lee 

2. That portion of defendant’s memorandum, 
which contains the following sentences beginning on 
line 28, page 3 thereof: “‘On page 3 line 18 of the 
memorandum a figure of $46.98 is shown and men- 
tion is made in line 19 that this figure is a mystery. 
Actually this $46.98 represents the amount of inter- 
est which would have been due on the next anni- 
versary, May 21, 1947. It is equal to 6% interest 
on $1394.00 from October 28, 1946 to May 21, 1947, 
a period of 205 days. The calculation of this figure 
is as follows: 


205 x .06 x $1394.00 = $46.98 


365 


‘This amount shows on the form so that records 
for collecting the proper amount of interest might 
be set up at the time the loan was made.”’ 

3. That portion of plaintiff’s memorandum con- 
taining the following sentences, wheih begin on line 
22, page 3 thereof: ‘‘The statement of the loan at- 
tached to the check also bears a figure of $83.64 
denoted as interest charges; where this would come 
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from is likewise a mystery. On November 7, 1946, 
defendant sent to the deceased a premium notice 
(Defendant’s Exhibit 4 and pink slip in file, De- 
fendant’s Exhibit 8).”’ 

4. That portion of defendant’s memorandum 
containing the following sentences, which begin on 
line 8, page 4 thereof: ‘“‘On page 3 line 23, of the 
memorandum a figure of $83.64 is shown which is 
again referred to as a mystery. This amount repre- 
sents 6% of the $139+4.00 which is a year’s interest 
on the amount of the loan. It represents the amount 
of the interest which would have been charged each 
year beginning May 21, 1947 as long as the loan 
continued at $1394.00. The reason it appeared on 
the statement of loan was for the purpose of set- 
ting up records for collection of future interest.’’ 

). Stipulation of parties to correct record on 
appeal. 

6. Order correcting record on appeal. 

7. This supplemental designation. 


Dated this 8th day of Angust, 1949. 
/s/ DAVID SANDEBERG, 
Of attorneys for plaintiff- 
appellee. 


State of Oregon, 
County of Multnomah—ss. 

Due service of the foregoing plaintiff-appellee’s 
designation of portions of record on appeal pur- 
suant to rule 75(a) by copy as preseribed by law 
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is hereby admitted, at Portland, Oregon, this 8th 
day of August, 1949. 
/s/ PAUL A. SAYRE, 
Attorney for Defendant- 
Appellant. 


[Endorsed]: Filed Aug. 9, 1949. 


United States of America, 
District of Oregon—ss. 

I, Lowell Mundorff, Clerk of the United States 
District Court for the District of Oregon, do hereby 
certify that the foregoing documents consiting of 
complaint, order to amend answer, amended answer, 
memorandum decision, findings requested by de- 
fendant, defendant’s objections to amend findings, 
findings of fact and conclusions of law, memoran- 
dum of Judge McColloch, judgment, notice to tax 
costs, cost bill, notice of appeal, bond, order extend- 
ing time to docket record, statement of points, 
designation of record, order to forward exhibits, 
stipulation to correct transcript of proceedings, 
order to correct transcript of proceedings, designa- 
tion of appellee, transcript of portion of plaintiff’s 
brief, transcript of portion of defendant’s brief, 
transcript of docket entries, and clerk’s certificate, 
constitute the record on appeal from a judgment 
of said court in cause numbered Civil 4285, in which 
Mabel HK. Wisting is plaintiff and appellee, and 
Standard Life Insurance Company, an Oregon cor- 
poration, is defendant and appellant; that the said 
record has been prepared by me in accordance with 
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the designation of contents of record on appeal filed 
by appellant, and additional designation filed by 
appellee, and in accordance with the rules of this 
court. 

I further certify that there is enclosed herewith 
a duplicate transcript of proceedings dated Febru- 
ary 4, 1949, filed in this office in this cause, together 
with exhibits 1 to 10 inclusive. 

IT further certify that the cost of preparing the 
foregoing transcript is $7.80, which includes the 
filing of notice of appeal, and that the same has 
been paid by the appellant. 


In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this 11th day of August, 1949. 

LOWELL MUNDORFF, 
Clerk. 
[Seal] By /s/ F. L. BUGK, 
. Chief Deputy. 
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United States District Court, District of Oregon 
Civil No, 4285 


Mb EK. WISTING, 
Plaintii, 
VS. 


STANDARD LIFE INSURANCE COMPANY, 
an Oregon corporation, 
Defendant. 


Portland, Oregon, Friday, Heb. 4, 1949 


Before: Honorable Claude McColloch, 
Judge. 


Appearances: 


DAVID SANDEBERG 
lac. SKULASON 
Attorneys for Plaintiff. 


PAUL A. SAYRE 
WINFREE, McCULLOCH, SHULER & 
SAYRE 

Attorneys for Defendant. 


TRANSCRIPT OF PROCEEDINGS 


Mr. Sandeberg: The parties are ready at this 
time. I would like to ask that Mr. Skulason again 
be entered on the record as associate with me as one 
of the attorneys for the plaintiff. 

Tf the Court please, there has been no pre-trial in 
this matter, and at the present time the parties are 
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before the [*1] Court on the complaint and amended 
answer of the defendant. It is a suit upon a life 
insurance policy which was issued to the husband 
of the plaintiff on May 26, 1927. 

Paragraph I of the complaint, alleging jurisdic- 
tion, has been admitted, that plaintiff is a citizen 
of the State of California and defendant is an 
Oregon corporation. 

The defendant’s policy has likewise been ad- 
mitted. The policy was in the sum of $5,000, and 
that has been admitted by the defendant. 

Further than that, we allege in Paragraph III 
that the deceased died on January 18, 1947, and that 
at the time of bis death the plaintiff was the bene- 
ficiary of said policy. Their answer denied gener- 
ally all the allegations of that paragraph with the 
exception of the fact that the deceased died on 
January 18, 1947. However, since the taking of the 
deposition of Mir. Calderwood, and the policy like- 
wise on its face shows that she was the beneficiary, 
1 do not believe there is any dispute on that point 
cies resent time? 

Mr. Sayre: That is correct. 

Mr. Sandeberg: The third paragraph also al- 
leges as a conelusion of law that the policy was in 
force at the time of his death. 

Paragraph LV of the complaint alleges that dur- 
ing his lifetime Gustav H. Wisting performed all 
couditions precedent to continuing said policy in 
force. The original answer in this [2] case merely 


* Page numbering appearing at top of page of original Reporter’s 
Transcript. 


vs. Mable HK. Wisting 49 


denied that paragraph generally, rather than speci- 
fically, with particularity in accordance with the 
rule, and, based on that, a motion for summary 
judgment was filed, which your Honor denied, and 
thereafter an amended answer was tendered and 
your Honor permitted the same to be filed. 

Further than that, the complaint alleges that due 
proof of death of Gustav H. Wisting was furnished 
to the defendant at its home office at Portland, Ore- 
gon, and demand has been made upon defendant 
by plaintiff to pay to her the sum of $5,000. This 
was denied in the original answer. However, on 
the deposition of the secretary of the defendant 
thsi matter was admitted and I do not believe there 
is any question about due proof of death, is there, 
Mr. Sayre? 

Mr. Sayre: There is no question but that proof 
of death was made in connection with other poli- 
cies which the company had, and that there was a 
claim made on this policy, not in the regular form. 
We admit that. I think that is probably sufficient 
for the purposes of this case, that proof of death 
has been acknowledged and that they have made a 
elaim—not in the usual manner, however. 

Mr. Sandeberg: I might sav, your Honor, that 
in connection with the deposition of Mr. Calder- 
wood the following question was asked and he made 
the following answer: 

“Q@. And as far as this policy is concerned, there 
is no irregularity as far as due proof of death, [3] 
as far as your company is concerned, is there? 
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“‘@. That isn’t the reason for your non-pay- 
ment ? A. No. 

“Q. You are not questioning that at all? 

A, INOe 

So, I understand the question of proof of death 
is not going to arise in this case or come up as a 
matter of defense. 

They admit that they have refused to pay us the 
sum of $5,000 on this policy. They deny the amount 
of attornev’s fees alleged and Mr. Sayre and J—T! 
believe | am correct in stating this—have agreed 
that if it becomes necessary to fix attorney's fees 
the Court may determine them. Is that correct? 

Mr. Sayre: Yes, that is satisfactory. It may be 
stipulated that if the plaintiff becomes entitled to 
attorney’s fees herein the same may fixed by the 
Court. 

Mr. Sandeberg: ‘The amended answer of the de- 
fendant is the same as the original answer. How- 
ever, the defendant sets forth a first, further and 
separate answer and a second further and separate 
answer. 

Tn the first further and separate answer the de- 
fendant alleges the issuance of this policy on May 
21, 1927, setting forth the number and the amount 
thereof. It further sets forth that the said poliev 
of insurance was issued by the defendant in con- 
sideration of the payment by the insured of an 
initial [4] premium of $64.05 and the advance pay- 
ment of all future premiwns upon said policy; that 
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the said policy was modified by endorsement and 
the semi-annual premiums were modified so that a 
semi-annual premium became due on said policy on 
the 21st day of November, 1946, in the sum of 
£66.05. I believe the policy states on its face that 
the premiums were $55, or something like that. I 
am not certain as to this particular allegation but 
I am sure it will be cleared up as the testimony 
comes in. 

Then they allege that by the terms of the con- 
tract the insurance policy became void and lapsed 
for non-payment of premiums excepting only that 
a period of grace of one month, not less than thirty 
days, was allowed for the payment of every pre- 
mium. 

Then they state that on the 7th day of November, 
1946, the defendant mailed to the insured policy 
holder, at his last known address, a semi-annual 
premium notice, which notice I have here, calling 
for the payment of the sum of $66.05, stating that 
it would be due on the 21st dav of November, 1946; 
that the said notice was deposited in the United 
States Post Office at Portland, Oregon, with postage 
prepaid, addressed to the insured at his last known 
address. 

it is further alleged that he failed to pay that 
premium, that the premium never was paid and 
that the policy of insurance lapsed upon the expira- 
tion of thirty days’ grace from and after the said 
premium due date of November 21, 1946. [5] 

Ji must be borne in mind that he died January 
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18, 1947. They further allege that on or about the 
Sth day of January, 1947, they notified the insured 
that the said policy of insurance had lapsed and was 
no longer in force and effect. I have their original 
letter in which they so notified the insured. 

For a second further and separate answer, they 
allege that the insured, under the policy of insur- 
ance, borrowed the full loan value on said insurance 
policy and exhausted all of the insured’s reserve 
thereunder by a loan which was completed October 
28, 1946; that is less than a month before the 21st 
of November when this premium became due and 
less than three months before he died. 

They further state that by reason of the pre- 
payment of interest a credit to the insured under 
the automatic loan provisions of the policy would 
have carried said insurance to November 25, 1946, 
and that the davs of grace for payment of the 
premium, which was due on the policv November 
21, 1946, expired and the reserve of said policy was 
used up and for that reason the said policy lapsed 
on December 21, 1946, less than a month before he 
died. 

They further allege that the total loan outstand- 
ing on said poliey to the insured, using all credits, 
amounted to $1,402.42 on November 25, 1946; that 
the total cash value on said date was $1,402.36: and 
that if the plaintiff should have [6] any claim 
against the defendant, the defendant is entitled to 
offset against the same the said loan in the sum 
of $1,402.42, together with interest thereon at the 
rate of 6 per cent per annum, and so forth. 
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As far as the plaintiff is concerned in this matter, 
obviously we do not have any direct knowledge of 
exactly what transpired, as far as that policy is 
concerned. The negotiations, if any, were carried 
on by Mr. Wisting, and under the circumstances we 
are insisting on strict proof. I understand that M1. 
Sayre has brought all of his records on this matter 
into court and we will have a full and complete pic- 
ture of the situation at the time of trial. 

We intend to raise numerous questions. However, 
they will depend to some extent on what the evi- 
dence in this matter actually is. Up until now I 
have had to speculate as to what it might be. They 
will also depend to a substantial extent upon the 
position taken in this matter. 

The policy, we contend, contains a mandatory 
provision that when a loan is made the premium 
for the balance of the year shall be deducted, and 
the company failed to do this, and we contend that 
under the circumstances they cannot take advan- 
tage of their own violation of the policy, and that 
this was mandatory. 

T have been advised that Counsel is going to rely 
on the case—on a case in this Circuit to the effect 
that the provision requiring deduction of unpaicl 
balance on the premium [7j from the loan on the 
policy is for the benefit of the company and can be 
waived, and that the company did waive it. I don't 
know whether that will be Counsel’s contention or 
not, but I presume it will be. If such is his con- 
tention, I have an answer that I will wish to make 
to that, but, until such time as I am advised as to 
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what he will say in that regard, I am unable to 
state whether or not that will be my answer. 

I might say that this policy is written under the 
laws of the State of Oregon and the policy contains 
provisions whieh are, in the main, like the statute. 
However, on this matter of policy loans and deduc- 
tions, there is a slight difference between the terms 
of the policy and the terms of the statute, so my 
understanding of the rule in that case is that which- 
ever is more favorable to the insured, in case there 
is any discrepancy between the policy provisions 
and the statute. 

Further, we have a letter, signed by Mr. Calder- 
wood, dated April 1, 1947, to Mrs. Wisting, offering 
his explanation of the reason for the turndown of 
the loan which, under the circumstances, we might 
want to introduce in evidence, and if Mr. Calder- 
wood were called to the stand we might wish to 
ask some questions of him about it. 

The Court: I thought there was a loan. 

Mr. Sandeberg: This letter is dated April 1, 
1947, to the widow, explaining the reason the policy 
was not paid. 

The Court: You misstated yourself, then. [8] 

My. Sandeberg: I am sorry, your Honor. 

The Court: You said they ‘‘turned down the 
loan.” 

Mi. Sandeberg: Turned down the payment on 
the policy, is what I mean. 

1 understand Mi. Savre has all the records with 
hin. In addition thereto, we have stipulated that 
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Elomplamiit, if present, would offer certain testi- 
mony in this matter, and there is a stipulation in 
connection therewith in the file which may be en- 
tered of record. The stipulation is subject, of 
course, to Counsel’s right to object to the materi- 
ality of any matters therein contained. However, it 
is admitted that if she were present she would tes- 
tify as stated and set forth in the stipulation. I 
believe that is correct, Mr. Sayre? 

My. Sayre: That is right. 

Mr. Sandeberg: At the time the deposition of 
Mr. Calderwood was taken, he was asked to identify 
the policy and examine it, and to state whether or 
not the policy was the same as shown by the com- 
pany’s records and, after checking his own record 
at the time the stipulation was submitted to him 
for signature, he apparently was agreeable that this 
was the policy, the company’s policy, and that 
policy was attached to the deposition which is on 
file with the Clerk. That will also be a part of this 
record. 

It so happens the stipulation reveals that the de- 
ceased suffered a heart attack on the 24th of 
November, 1946, three days after the premium be- 
came due and approximately twenty-seven days [9] 
before the days of grace expired; that he was told 
by a doctor that he would never work again and 
that he was in a state of despair, et cetera; and that 
in the opinion of Mrs. Wisting he was not mentally 
competent to think of an insurance policy; that the 
only letter that was ever received at the house from 
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the company was a letter of January 8, 1947, alleg- 
ing that the policy had lapsed. That material will 
be important in connection with plaintiff’s conten- 
tions in connection with the waiver of premium 
benefits on the policy. 

I might say that if Counsel does contend that the 
provisions relative to deducting the unpaid pre- 
mium from the face of the policv were not manda- 
tory and that thev were waived by the company, 
we will contend that, nevertheless, the loan value 
of the policy was sufficient so that under the auto- 
matic loan provisions of this policy the policy could 
have been carried bevond the date of death, and 
that the insurance policy, under the automatic loan 
provision, was in force at the time of his death. 

I vegret that under the circumstances, not having 
all the evidence before me, [I am unable to state 
our position any more definitely at the present time, 
but I believe as Counsel states his position he will 
be able to further advise the Court. 

Mi. Sayre: If the Comt please, this insurance 
policy, which is the subject of litigation, was issued 
Slay 21, 1927, and the premiums were paid to and 
including that of May 21, 1946, [10] which was paid 
within the days of grace of June, 1946. The pre- 
miums under the policy were pavable semi-annually. 
I wonder if the question of whether or not this 
policy was modified so that the premiums due on 
May 21st and on November 21st, 1946, amount to 
#€66.09. Of course, we can go into this and prove 
the provisions of the policy but, since we have had 
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a pre-trial as to a few of these things, I am won- 
dering if there is any dispute on that point. If 
there is, why, then, we will go ahead accordingly. 

Mr. Sandeberg: Are you asking me at the pres- 
ent time? 

Mr. Sayre: If I might ask Counsel, your Honor. 

Mr. Sandeberg: The only purpose for it that 
would possibly dispute the amount of the premium 
would be for the purpose of showing what was re- 
quired to earry the policy. I am not aware—the 
policy has not been in my possession—whether the 
additional riders, for which consideration was paid 
vy the insured, are part of the policy, so as to carry 
it under the automatic loan provision before addi- 
tional premiums would have been required or not, 
or if the original premium would have been suffi- 
cient. 

Mr. Sayre: There are several things which have 
come up in the defense. One, of course, is that we 
claim that the premium due on November 21, 1946, 
was not paid, never was paid; that the entire loan 
value of the policy was used up; the loan which 
was closed on October 28, 1946, used up the entire 
loan value at [11] that time and, although by use 
of the prepaid interest and the balance it had under 
the automatic loan provision, it could have been 
earried to November 25, 1946, nevertheless, after 
that date, there was no reserve whatsoever on the 
ploicy, and that will be the contention of the de- 
fendant. 

The premium notices, as I understand plaintiff 
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has admitted here, were sent and received by the 
insured; also, the letter of January 8, 1947, I believe 
Counsel for plaintiff has, in his statement, admitted 
was received, and that he has it here. 

Therefore, as it stands, the defendant is insisting 
that the policy lapsed for non-payment of preminm, 
that there was no reserve under the policy to carry 
it under the automatic loan provision. We claim 
that the premiums were not paid and the policy 
lapsed. If their contention is that under Paragraph 
V of the conditions of the policy that there was a 
mandatory provision for the company to deduct pre- 
miums to the end of the policy yvear—and I take it 
that is their contention—then that becomes a matter 
for your Honor. 

The Court: Deducted from what? 

Mr. Sayre: They apparently now are urging 
that the provisions in Paragraph V of the policy 
reading, ‘‘The company will deduct from sich loan 
value any existing Indebtedness hereon, and any 
unpaid balance of the premiim for the current 
Policy Fear...’ was a imaudatory provision amd 
that the company should have [12] deducted from 
the loan which it made in October, 1946, a sufficient 
amount, sufficient premiums, to carry it up to May 
21, 1947. I understand that is their contention now. 

They do not urge it in their complaint, and we 
have pleaded non-payment of premiums. Our con- 
tention is that that terminates the poliey. If they 
do make that contention here, and they are entitled 
to, OF coursemwo will claim two things > first adi 


vs. Mable EL. Wasting o9 


it would not apply and is not a mandatory provision 
and, after that, your Honor, we will cite a number 
of cases. If the Court wishes the cases now, I will 
give you the citation of the principal case which is 
ae Fed. (2d) 395, also 137 A... 829. These cases 
have held that failure of the company to deduct 
imo mandator™~ provision but for the protection 
of the company, and if they loaned the full amount 
she cannot complain that they should have loaned 
him less and deducted the premium. in other words, 
this case disputes that point. 

As to the issues before the Court, it seems to me 
that the policv is admitted, that it was issued, that 
the premiums were paid on that policy up to May 
21, 1946. I believe it is admitted that no premiums 
were paid from that time—therefore, that the pre- 
mium due on November 21, 1946, was not paid—and 
that a loan for the full cash value of the policy was 
taken October 28, 1946. 

My, Sandeberg: That is not admitted. 

Mr. Sayre: That is not admitted? [13] 

Mr. Sandeberg: No. 

Mv. Sayre: Those being the issues, vour Honor, 
then, it narrows really to a determination of this 
question of law as to the mandatory provisions of 
the policy, as I see it. 

Perhaps we can get at this a little more readily 
if Mr. Calderwood, who is here, the secretary of 
the company, took the stand. Two or three things, 
I believe, should be called to the Court’s attention. 

the original complaint designated the defendant 
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as the Standard Life Insurance Company. We have 
corrected that by showing that the correct name is 
Standard insurance Company. J trust that correc- 
tion stands admitted. 

Mr. Sandeberg: ‘That is correct. 

Mr. Sayre: We will put im evidence as to the 
amount of the loan. I think that will constitute 
our case. 

TI may say if thev do urge that this 1s a manda- 
torv provision, of course, we will have to urge that 
they waived that in borrowing or making the loan, 
although it is not pleaded in any way and we didn’t 
know that at the time we filed our answer. 

Mr. Sandeberg: I believe, your Honor, as far 
as the Griffin case is concerned, that the Court did 
state that the provision requiring that the unpaid 
balance of the premium for the current year should 
be deducted was not a mandatory provision; the 
company could waive it, and that they had a right 
to, if it was for their benefit. I would hke to find 
out now if Mr. Sayre [14] does contend that that 
was waived. 

My. Sayre: Naturally we contend that that was 
waived, if that is what they are relying upon. 

Mr. Sandeberg: That is what I want to know 
now. 

Myr. Sayre: We eontend that it was waived. 

My. Sandeberg: Verv well. Under the cireun- 
stances | think I can state my position. now. The 
policy, on its face, provides that after three full 
years premium have been paid, the company, ‘‘at 
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any time while this policy is in force, will loan, 
upon the proper assignment of this policy and upon 
the sole security thereof, at a rate of interest which 
will not exceed six per centum per annum, a sum 
equal to, or at the option of the owner hereof, less 
than, the entire reserve hereon at the end of the 
then current policy year, including the reserve on 
any dividend additions then in foree.’’ 

According to this policy the entire reserve at the 
end of the current policy year was the sum of 
$1,446, which appears on the face of the policy. 

The policy further provides that: ‘‘The company 
will deduct from such loan value any existing in- 
debtedness hereon,’’ and that they will deduct any 
unpaid balance of the preminm for the current 
policy year, and that they will collect interest in 
advance on the loan to the end of the current policy 
year. 

The Griffin case holds that these provisions are 
for the benefit of the company and, when they do 
not choose to carry [15] through with them, that 
they have waived them. However, it is our conten- 
tion in the case that if the company waives those 
deductions, that does not affect the loan value which 
is the reserve on the policy at the end of the ew- 
rent policy year. 

Incidentally, your Honor, as far as this case is 
concerned, { believe the evidence will show that if 
the company had followed this provision of the 
policy in making the loan and had deducted the 
balanee due on the premium for the current policy 
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year, that the insured would have got about $10 
less than he got and his widow would have got about 
$4,000 more than she got, which was nothing. 

It is going to be our contention that the fact that 
they have waived these deductions does not change 
the loan value. That loan value is provided for in 
the policy. 

I believe that they are going to urge that a loan 
was made on this policy on October 28, 1946, in the 
sum of $1,394. I do not nnderstand the answer 
when they speak of $1,402. In the letter from Ma. 
Calderwood to Mrs. Wisting he states the amount 
as $1,394. I don’t know what the loan agreement 
provides as far as interest is concerned, but I be- 
heve it provides interest shall be paid at the next 
premium due date, which was November, and the 
company withheld five or six dollars to pay interest 
on the loan to November, and that at that time, 
November 21, 1946, there was indebtedness against 
the policy of approximately $1,400, with a loan 
value thereon of $1,446; the semi-annual [16] pre- 
mium on the policy was $66. If there was $46, say, 
to the credit of this policy under the loan provision, 
it is going to be our contention that would have 
been ample to have kept this policy in effect for a 
period of less than sixty days, and I do not believe 
that there will be any disagreement on that score. 

The automatic loan provision provides that if 
there is aly resorve at the time of a lapse, that ex 
cess of the loan value over the indebtedness against 
the policy will be applied to the purchase of the 
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same kind of insurance the man has until it is ex- 
hausted, and at any time while the policy is in force, 
under the succeeding paragraphs, the insured may 
resume payment of the premiums. We are going 
to contend under that provision that the poliey 
eould have been carried. I am mindful of the fact 
that that question was raised in the Griffin case and 
the Court said it did not apply by virtue of a pro- 
vision in the policy which does not exist in this 
policy. 

I will further state to the Court at this time that 
they have before them, I believe, a loan agreement 
which Mr. Wisting signed. I am not objecting to his 
signature, but I believe that when the correspond- 
ence in connection with that loan agreement is be- 
fore the Court, and the loan agreement itself, that 
it will be found that the company did not properly 
foreclose this loan against the policy. I believe the 
loan agreement will show that they were required 
to give notice of the foreclosure of this loan to the 
insured, and that that notice was required [17] be- 
fore they could foreclose this loan on the policy. 

It should be borne in mind, your Honor, that 
the insured was totally and permanently disabled 
from the 24th of November, during the period of 
the days of grace, and most certainly, had the com- 
pany sent a notice at that time, the widow would 
have received it and certainly would have done 
something about paying up this loan on the policy. 

I would like, as far as the evidence of the plain- 
tiff in this matter is concerned, to introduce the 
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deposition of Mi. Calderwood, together with the 
policy itself, and as to the other matters, I believe 
I will first have to hear what Mr. Calderwood has 
to say. 

Mr. Sayre: If the Court please, are we arguing 
this case at this time? 

Mr. Sandeberg: No. JI was merely telling the 
Court what I was going to contend. 

Mr. Sayre: My contention is that the insured 
waived the provisions of deducting the premiums 
to the end of the policy year, and I believe Counsel 
for the plaintiff is mistaken in assuming the defend- 
ant company waived something. The insured waived 
the mandatory provision of the policy, if it was 
such. There was no requirement that they be de- 
ducted. 

T may go further, since we are assuming—I want 
to go into this matter later on. In due time I want 
to be heard on these matters, but I think probably 
we should go ahead and [18] try the case first. 

The Court: You are offering two things? 

Mr. Sandeberg: I am offermg the deposition 
and the policy. I believe at the present time that is 
all, although, in the light of Mr. Calderwood 's testi- 
mony, I may have to ask leave to introduce other 
matters. 

I want to state this: I asked Counsel specifically 
whether he was following the Griffin case, that such 
matters, that such provisions, were for the benefit 
of the company and the company could waive them, 
and my understanding was that Counsel said the 
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company could waive them. I do not like to transfer 
horses in midstream, but [ asked Counsel if it was 
his contention the company waived, and he said 
that was his contention. Unless the Court excuses 
him from that contention, I want him held to it. 

Mr. Sayre: If the Court please, I would like to 
have that matter clear. In the argument there was 
a question whether or not this man, in accepting 
the loan, in receiving the notice and statement, had 
waived the requirements, if there were such, under 
the policy that the premium he deducted from his 
loan. I will urge, if that is their contention, that in 
accepting the loan he waived the provisions of the 
policy. I would like that clear. I am not receding 
from the position in the Griffin case, but I would 
like that made clear to the Court. 

The Court: Let us follow the usual course. He 
is offering [19] two exhibits. 

Mr. Sandeberg: I am offering first the stipula- 
tion and the policy as well as the deposition of Mr. 
Calderwood, and the premium receipt. I have 
handed to the Clerk everything that I have on this 
matter, although I understand that Mr. Sayre has 
brought all his records with him and there may be 
certain things in his records that we would like to 
have marked at this time. 

Mr. Sayre: May I see the exhibits, if they are 
to be introduced ? 

Mr. Sandeberg: What I was doing was asking 
that they be identified in the pre-trial procedure. 

Mr. Sayre: Are anv of these exhibits to be of- 
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fered in evidence now? At the time they are offered 
in evidence I will have objections to certain of them 
on certain grounds. 
The Court: Offer them one at a time, Mr. 
Sandeberg. 
Mr. Sandeberg: I offer what has been marked 
No. 2 for Identification, being the policy. 
Myr. Sayre: No objection. 
The Court: Received. 
(Policy of Insurance No. 34538, Gustav H. 
Wisting, Amount $5,000, thereupon received in 
evidence and marked Plaintiff’s Exhibit No. 2.) 


Mr. Sandeberg: J ask to have introduced Plain- 
tiff’s Identification No. 3, being the receipt cover- 
ing payment of [20] premium, dated June 19, 1946, 
for the premium due May 21, 1946. 

Mr. Sayre: No objection. 

The Court: Admitted. 

(Receipt for premium, in amount $68.75, 
dated June 19, 1946, thereupon received in evi- 
dence and marked Plaintiff’s Exhibit No. 3.) 


Mr. Sandeberg: I now offer in evidence as 
Plaintiff’s Exhibit No. 1 the stipulation, being 
a stipulation as to the testimony of the plaintiff, 
were she present. I understand Mr. Sayre has no 
objection. 

Mr. Sayre: We are presently willing to stipulate 
to the matter set forth in the stipulation, but we 
reserve the right as to objections as to competency 
and materiality, and I want to object to the use 
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of the stipulation in evidence on the ground that the 

matters set forth in the stipulation would not be 

relevant or material in this case, having no bearing 
upon the issues in the case. 

The Court: Admitted, subject to the objection. 

(Stipulation by and between the attorneys 

for the respective parties in re testimony 

of Mabel EK. Wisting, Plaintiff, thereupon re- 

ceived in evidence and marked Plaintiff’s Ex- 

hibit No. 1.) 


Mr. Sandeberg: The other matters I will with- 
hold offering at this time. [21] 

The Court: You rest, then? 

My. Skulason: May 1 ask the Court a question ? 
Are we going through the formalities of pre-trial 
procedure or trying the case? 

The Court: Just the trial. 

Mr. Skulason: This is the trial of the case? 

The Court: Correct. 

Mr. Sandeberg: Mr. Sayre, have you anv pre- 
vious premium receipts? 

Mr. Sayre: We have not the file of premium re- 
celipts, but we have the collection card whieh L 
think is a better record to work from. It shows 
the dates the prenjums were paid. This comes 
from the records of the company. 

Mr. Sandeberg: You have no premium receipts? 

Mr. Sayre: We have only copies. This is No- 
vember 21. 1946 

My. Sandeberg: That, of course, is the premium 
notice. 


Mr. Sayre: The premium notice. We have the 
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collection card whieh shows the date of payment 
of all premiums. 

Mr. Sandeberg: May I put this in evidence or 
do you intend to put it in? 

Mr. Sayre: We are perfectly willing to put it 
in. If the Court please, I might say for the record 
that digging out of the copies of premium notice 
over a twenty-year period would be quite a job, 
and probably many of the records go back that far 
and would not be available, but the collection card 
would show [22] all the dates of payment and the 
amounts. 

My. Sandeberg: Would you mark this for iden- 
tification ? 

(Premium Notice, in Amount $66.05, due 
date November 21, 1946, thereupon marked 
Plaintiff’s Identification No. 4.) 


Mr. Sandeberg: ‘There is a letter that the in- 
sured wrote when he asked that the loan be made. 
Mr. Sayre: I don’t know of anv such a Ictter. 

Mr. Sanderberg: Didn't he write you about it? 

Mr. Sayre: I think possibly that sort of a mat- 
ter should be covered by My. Calderwood on the 
witness stand. I believe the records contain some 
letters, some correspondence, which passed back 
and forth, but we do not have in our records, and 
have not been able to find, a letter from him to the 
company, asking for a loan. It is possible that he 
negotiated that part of it with a representative of 
the company, because there are numerous represen- 
tatives of the company. Nevertheless, we have the 
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loan agreement and the records of the loan, but as 
far as the letter itself is concerned, we do not have 
that. 

Mr. Sandeberg: If you have got your letter of 
transmittal of the loan, I would like to have that 
marked. 

Mr. Sayre: I might say, your Honor, that the 
company keeps a folder on each policy, mcluding 
the company’s record of the poliey, and all mat- 
ters relating to it. I would suggest that if we are 
going to put part of this in that we should mark 
the [23] record of this policy. I am _ perfectly 
willing that the entire matter be admitted in evi- 
dence. 

The Court: Do it that way. Let the file all go 
im as one exhibit. 

Mr. Sandeberg: Are you putting that in? 

Mr Sayre: It is all fieht if it goes im as our 
exhibit. 

Mr. Sandeberg: All right; put it in, then. If 
you want, you can put the card in, too, and the 
whole business. Do I understand that is your en- 
tire file? 

Mr. Sayre: That is all, except the checks. Those 
were not part of that file. 

(Correspondence file of defendant relating 
to insured thereupon received in evidence and 
marked Defendant’s Exhibit No. 8.) 


The Court: The question now is: Have vou 
rested, Ma. Sandeberg ? 
My. Sandeberg: I will in a second, vour Honor. 
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Mr. Sayre: We would like to have the whole 
matter in. I will stipulate with them ight now 
that they ¢o in. 

Mr. Sandeberg: I would like to have that go in 
as a defendant’s exhibit. 

Mr. Sayre: If you want that all in as a de- 
fendant’s exhibit, I will do that eventually. 

Mr. Sandeberg: <All right. We rest. 

(Plaintiff Rests.) [24] 


Mir Sayre: Hor the resord, vour Honor, I would 
like to move for a nonsuit. I will not burden the 
Court with anv argument, unless vou so desire. 

The Court: I will reserve decision to the end 
of the case. 

Defendant’s Testimony 

Mr. Sayre: Wee would like to tall Mim Calder 
wood, the Secretary of the Standard Insurance 
Company. 


ROBERT W. R. CALDERWOOD 


was thereupon produced as a witness on behalf of 
Defendant and, being first duly sworn, was ex- 
amined and testified as follows: 

Direct Examination 
By oaaze : 


Q. Mr. Calderwood, you are Secretary of the 


u 


Standard insurance Company? | aim, 
@. Are vou familiar with the Gustay A. Wis 
ing policies ? mA. J ame 


@. You have brought the records concerning 
those policies to this Court? Hie have, 
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(Testimony of Robert W. R. Calderwood.) 

Q. The policy in question in this litigation bears 
your number 34538? Did the insured, George H. 
Wisting, or Gustav H. Wisting, have other insur- 
ance with your company? A. He did. [25] 
. Were those other policies paid? 

Wes, they were. 
This policy, No. 34538, was that paid or not? 
No, if was not. 
For what reason was this policy not paid? 
Jt was not in force at the time of his death. 
You have brought the records. May we 


Or-OrOore 


have the file? Mav I ask, is there a memorandum 
im the exhibit (Defendant’s Exhibit No. 8) con- 
cerning the calculation on this policy? It is a plain 
typewritten page with the calculations. It is a 
letter-sized page, with calculations. 

Lhe Court: You will have to come u» and look. 

Mr. Sayre: I believe Defendant’s Exhibit No. 
8 has been identified. We would like to offer it in 
evidence at this time, being the file covering Policy 
No. 34538. The record may show that, at Counsel's 
suggestion, we are putting in the original of the 
letter of January 8, 1947, m lieu of the copy of 
the lapse notice which was loose in the file. The 
original which Mr. Sandeberg has asked be put in, 
Which has been marked Plaintiff's Exhibit No. 6 
fer Identification, has attached to it the applica- 
tion for reinstatement. 

My. Sandebere: F weuld like to have that 
marked. 
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(Testimony of Robert W. R. Calderwood.) 

(Letter dated January 8, 1947, Standard In- 
surance Company to Mr. George H. Wisting, 
re: Policy No. 34538, with blank form of ap- 
plication for [26] reinstatement attached, 
thereupon received in evidence and marked 
Plaintiff’s Exhibit No. 6.) (Part of Defend- 
ant’s Exhibit No. 8.) 


Mr. Sandeberg: he Clerk has just handed me 
Plaintiff’s Exhibit No. 7 for identification. I 
thought I had offered this and that it had been re- 
ceived. 

My. Sayre: There is no objection to the adinis- 
sion of Plaintiff’s Exhibit No. 7 for Identification. 
It is my understanding that stands in heu of the 
original. 

Mr. Sandeberg: Yes, it stands in leu of the 
original. 

The Court: It may be admitted. 

(Document heretofore marked for identifica- 
tion as Plaintiff’s Exhibit No. 7 thereupon re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 7.) 


Q. (By Mr. Sayre): On this file (Defendant’s 
ixhibit No. 8), can you give the history of this 
pohey and tell us, first, what the premiums were 
in 1946 and why they were different than in the 
original policy ? 

A. The poliey originally did not provide added 
benefits for disability and waiver of premium. 


vs. Mable H. Wisting 73 


(Testimony of Robert W. R. Calderwood.) 
Those two added benefits were included in the 
policy at a later date. 

Q. Was the premium of $66.05 the correct sum, 
the correct semi-annual premium, in 1946? 

A. It was. [27] 

Q. What were the due dates for the premiums? 

A. I would have to have the policy. 

My. Skulason: Isn’t that shown by the record? 
There is no need of spending the time of this wit- 
ness. 

The Court: Mz. Sayre may put it in the way he 
wants to. 

A. The premium due dates were May 21st and 
November 21st. 

Mr. Sandeberg: With regard to this file of the 
company (Defendant’s Exhibit No. 8), I am going 
to make a blanket objection to the introduction 
thereof and not argue it at this time, to save the 
time of the Court. My objection is that it is in- 
competent, irrelevant and immaterial. 

The Court: Admitted, subject to objection. 

Q. (By My. Sayre): By reference to the rec- 
ord of this policy (Defendant’s Exhibit No. 8), 
will you tell the Court when the insured George H. 
Wisting (Gustav H. Wisting) borrowed monev on 
that policy ? 

T heg your pardon. Perhaps I should put in one 
more exhibit before I go into this matter, if I may. 
May we have the duplicate of the check and the 
memoranda of the loan marked as Defendant’s Ex- 
hibit No. 9? 
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(Testimony of Robert W. R. Calderwood.) 

Mr. Sandeberg: May the record show, in order 
to save time, that I am making a general objec- 
tion on the ground of incompetency, irrelevancy 
and immateriality as to all of these exhibits Coun- 
sel is offering. 

The Court: It is so understood. Admitted. 

(Duplicate copy of Check No. A-97634, in 
amount $2,477.30, Standard Life Insurance 
Company, payable to George H. Wisting, and 
attached memoranda, thereupon received in 
evidence and marked Defendant’s Exhibit 
No. 9.) 


Mr. Sayre: May we have marked as an exhibit 
memoranda of calewlations upon this policy, Policy 
No. 34538. 

Mv. Sandeberg: The same objection. 

The Court: Admitted, subject to the objection. 

(Memorandun containing calculations as to 
Policy No. 34538, George H. Wisting, there- 
upon received in evidence and marked Defend- 
ant’s [ixhibit No. 10.) 


Mr. Sayre: Will the Bailiff please hand Ex- 
hibits 9 and 10 to the witness. 

Q. Will you, Mr. Calderwood, from the file, re- 
view the historv of the loan, the payment of pre- 
mins and the notices given? 

A. On October 28, 1946, the company made a 
loan on this policy for the full value at that time. 
They deducted the interest on the existing loan up 
to the date of the new loan, and this loan, im con= 
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(Testimony of Robert W. R. Calderwood.) 
junction with loans on other policies, was com- 
pleted and a check for the gross amount of all 
loans was forwarded to him on that date. 

Q. Would you give the breakdown on the loan 
on Policy No. 34538? 

A. The new loan in this case amounted to 
$1,394. The old loan, [29] then existing, amounted 
to $600. This made an increase of $794. The in- 
terest deducted amounted to $15.70, making the net 
proceeds to the insured on this policy $778.30. 

Q. Was that the full loan value on the policy ? 

A. ‘That was the full loan value of the policy at 
that time. 

Mr. Sandeberg: If the Ceurt please, I did not 
get my objection in soon enough, but { believe the 
policy is the best evidence of the full loan value, 
and that this is a conclusion of the witness. I 
should like to have an objection to any testimony 
of this nature. 

The Court: Proceed. It is admitted, subject to 
the objection. 

G. (By Mr. Sayre): Myr. Calderwood, when 
was the next premium due date? 

A. The next premium due date was November 
21, 1946. 

@. When was a notice mailed to the insured of 
the November 21, 1946, premium due? Will vou 
give us the exhibit number of the pink slip? 

Pe ixhibit No. 7. 

Wee eo? is that® 


ww 
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(Testimony of Robert W. R. Calderwood.) 

A. That is the company’s record of the issuing 
of the notice. 

Q. When was that notice mailed to the insured? 

A. That notice was mailed to the msured ap- 
proximately fifteen days prior to the due date of 
the premium. 

Q. How was that notice given? Will you ex- 
plain. 

A. The notice was mailed in the—deposited in 
the mail, [30] addressed directly to the insured at 
his address, 3378 Tareco Drive, Los Angeles, Cali- 
fornia. 

Mr. Sayre: May we at this point have the orig- 
inal notice which has been brought to court by Myr. 
Sandeberg, marked as Exhibit No. 4, shown to the 
witness. 

(Plaintiffs Exhibit 4, original notice, there- 
upon received in evidence.) 

(Plaintiff's Exhibit No. 4 handed to the wit- 
ness. ) 


OG (By Myr. Sayre): VPlaintiff’s Exinbit Moma 
is that the oiginal of the office record which you 
have been testifying concerning? 

A. That is the original notice, ves. 

Q. That was the notice yeu mailed to the in- 
sured? 

A. Yes, that was the notice mailed to the in- 
sured, showing the premium which heeame due, 
$66.05. 
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(Testimony of Robert W. R. Calderwood.) 

Q. Was the premium which became due on No- 
vember 21, 1946, paid? A. It was not. 

Q. Was any premium paid for the premium of 
May 21, 1946? 

A. The company placed an automatic premium 
loan against the contract which carried the con- 
tract from November 21, 1946, to November—from 
May 21, 1946, to November 25, 1940. 

Q. Do you have a memorandum of the ecalcula- 
tion of the automatic loan against this policy? 

pee | co. 

Q. What is the exhibit nunibex? A. 10. 

Q. Exhibit No. 10 represents the calculation of 
the automatic [31] loan against the policy, is that 
correct ? A. It does. 

Q. By reference to that, will you state what the 
full loan value was to the date of the automatic 
loan? 

A. The full loan to November 26th 

Mr. Sandebere: The same objection. 

A. the date to which the loan ran, amounted 
to $1,402.36. 

@. (By Mr. Savve): What were the charges 
against that? 


A. The charges against that were the original 
loan of $1,394, the loan interest due and unpaid 
from October 28th to November 21st of $5.16, a 
portion of the premium to November 25th of $1.45 
and additional interest on the increased loan of 
$1.81, bringing the total outstanding on November 
25th to $1,402.42. 
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(Testimony of Robert W. R. Calderwood.) 

Q. Exceeding the then loan value? 

A. Slightly in excess, yes. 

Q. Mr. Calderwood, in making the loan which 
was closed on October 28, 1946, if an additional 
semi-annual premium had been deducted to carry 
the policy to May 21, 1947, would there have been 
an additional loan value and, if so, would the de- 
duction for premium have equaled the additional 
loan vaiue? Will you explain that? 

A. The deduction of an additional premium, as- 
suming a premium paid then, would have auto- 
matically increased the Joan value. The amount 
receivable by the insured would be less in that 
event. 

Q. Would it be correct to say that the insured 
would have [32] borrowed less if the next semi- 
annual premium had been deducted? 

Wee at would be tiie. 

Q. Can you say by approximately what amount ? 

A. I don’t have before me the exact figures on 
that. 

@. I believe that is immaterial. Mr. Calder- 
wood, did you give the insured notice of the lapse 
of this pohey? H. WWre did. 

©. I believe itis ExInbit No. 6. Is that the cor- 
rect exiubit® Was that notice (Plaintiff’s Exhibit 
No. 6) given to the insured? 

A. Vhatwas eiven on January 8th. 

QO. How was that notice given? 

A. In the form of a letter deposited in the mail 
on that date. 
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(Testimony of Robert W. R. Calderwood.) 

Q. Addressed to the insured ? 

A. Addressed to the insured at the address 
elven. 

Q. To his address in Los Angeles, California? 

pe Phat is teht. 

Q. Exhibit No. 6, introduced by the plaintiff, 
is the original of that notice? 

A. This is the original. 

Q. Did the insured sign a loan agreement on 
that loan? A. He did. 

@. Is that part of the file shown in Exhibit 
No. 8? 

Pee Exiibit No. 3. that is a part of the file, 

Q@. Was a statement of the loan given to the 
msured at that time? [33] A. Wt wes. 

@. And did the insured return the original of 
the statement and the loan agreement to vou? 

A. Yes, he did. He returned that to us. 

@. Both the loan agreement and the original 
of the statement were had by the insured prior to 
the completition of the loan? A. They were. 

Q. Has the loan which, on November 25, 1946, 
amounted to $1,402.42 ever been paid to the com- 
pany ? A. It has not. 

Mr. Sandeberge: What was the figure you read? 

Mr. Sayer: J asked him whether the loan which 
on November 25, 1946, was in the sum of $1,402.42 
had been repaid, and the witness answered that it 
has not been paid. 

@. Has any part of the indebtedness on the 
policy, Pokey No. 34538, been paid? 
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(Testimony of Robert W. R. Calderwood.) 
A. No part of it has been paid. 
MizwSayre: | believe that is all. 


Cross-Examimation 
By Mr. Sandebere: 

Q. Mr. Calderwood, according to vour files, be- 
tween the date that the premium notice was sent, 
which I believe vou said was about fifteen days be- 
fore the due date for the premium to be paid or 
about fifteen days before November 21, 1946, and 
the date, January 18, 1947, the date of the insured’s 
death, was [34] any notice of any sort sent to the 
insured, or any mail directed to him, save and ex- 
eept the lapse letter dated January 8th? 

A. No notice was sent. 

Q. So the only thing sent to him between the 
time of receiving the premnun notice about the 5th 
of November and the date of his death, was the 
lapse letter, is that correct? 

ewe | ates correct. 

Q. Are you familiar with the poliev loan agree- 
ment which is in evidence as part of Defendant's 
Exlnhit No. 8? Ave vou familiar with its terms 
generally ? A. Yes. 

Q. Do you know when this agreement provides 
that interest is to be paid on the policy or on the 
loan? 

A. The anniversary date of the policy. 

. ywould this be correct: “lo pay the come 
pany on the next premium anniversary of said 
policy interest oh said loan at the rate of six per 
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(Testimony of Robert W. R. Calderwood. ) 
cent per annum from the date of this agreement 
to said anniversary.’’ Would that be correct? 

ome ihat is correct. 

Q. When was that anniversary ? 

A. The next anniversary date of the policy 
would be May 21st. 

Q. “To pay the company on the next premium 
anniversary of said policy interest on said loan at 
the rate of six per cent per annum from the date 
of this agreement to said anniversary.”’ 

As a matter of fact, then, there was no interest 
due [35] on this policy until the next anniversary 
date, was there? 

A. No, there would be no attempt to collect 
interest until the next anniversary date. 

Q. That is correct? A. Yes. 

Q@. Why did vou deduct interest on November 
21st to bring the old loan inte the same position as 
the new loan? Do vou deduct interest if it is not 
due? 

A. It was due on the old loan. We have to in- 
elude the old loan in the new loan. 

Q). Mr. Calderwood, I will refer you to the 
computation from which you have been testifying 
(Defendant’s Exhibit No. 10). 1 will ask you why, 
on November 21, 1946, you deducted interest? No- 
vember 21st is the date [ am speaking of, not Octo- 
ber 28th. Why did you deduct interest at that 
time ? 

A. Interest must be taken into consideration to 
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(Testimony of Robert W. R. Calderwood.) 
determine the net amount available to pay ‘pre- 
miuims. 

Q. You did that regardless of the fact that the 
loan agreement provided that there was no interest 
due until May? 

A. Interest woul dnaturally be due in May if 
we gave him the full amount, if the company 
loaned the entire value, and if interest was not 
paid in May we would not be able to collect that 
amount. 

Q. Mr. Calderwood, you just told me that this 
agreement provides for payment on the next pre- 
mium anniversary, to pay the company [36] in- 
terest at the rate of six per cent, and you said the 
next premium anniversary was in May. 

What I am asking you is this: I understand 
vou collected interest on the previous loan when 
the new loan was made in October. I know you 
did that. Why, in November, did vou deduct in- 
terest, or did vou apply ‘part of the eash value or 
loan value ? 

A, That is right, part of the eash value. What 
would be used to pav interest if it was not paid 
that way? 

@. Even though it was not vet due? 

Aw ia is iaent. 

Q. Under the terms of the loan agreement? 

A. Tt would be dune if the premium were not 
paid. In order to determine the value, we had to 
earry the policy further. 
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Q@. As it stands now, then, though the loan 
agreement provides that interest is not yet due, you 
go ahead and consider an indebtedness against the 
poucy, is that correct? 

A. That is right. 

Q. Why did you deduct anything for interest 
after November 2ist until the 25th of November ? 

A. It would be necessary to do so to get your 
ealculation to determine the net value. 

Q. Is there any provision in the policy—You 
contend that it lapsed and that the antomatie pre- 
mium Joan provision went m on the 21st of No- 
vember, do you not? [37] 

A. That is right. 

Q. When the automatic preminm loan goes in, 


do you continue to charge interest on the loan? 
me We do. 

Q. Is there anything in the policy that states 
you have that right? A. You have to. 

Q. I asked vou if there was anything in the 
policy that states vou have that right ? 

A. In the automatic premium loan provision, 
yes. 

Q. Will von point that ovt to me, please? I 
am asking you to point out where, in the policy, 
you are given the right to deduct that interest. 

Myr. Sayre: After all, your Honor, this is a mat- 
ter of reading the policy. J think it is areumenta- 
tive and objectionable for that reason. 

the Court: He may answer, subject to the cb- 
jection. 
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A. ‘The policy provides in Section VIT that in 
such event the company will ‘“‘without request, 
charge the amount of such premium, with interest 
in advanee to date next premium is due.” 

Q. (By My. Sandeberg): That is interest on 
the premium, isn't it? 

A. Yes, that is interest on the premium. It 
states further: ‘‘The whole or any part of the in- 
debtedness may be repaid at any time while the 


b] 


Dolley is im force.” ‘Then it says: ~“Wne exit 
ine [38} indebtedness may be paid either in whole 
or in part. or allowed to remain as a loan on the 
policy, subject to interest.” 

Q. Which provision is that? 

A. That is in the “Antomiagie Premium Loans 
provision. 

Q. That provision savs that the msured may 
pax it, is that correct#{ So, winle the automaie 
premium loan provision is in effect, the insured 
had a right to repay the loan in whole or im part, 
Hemuiat correct 7 

A. That is right, or may allow the loan to stand, 
subject to interest. 

Q. Paragraph 111 of the loan agreement reads 
as follows: ‘‘Failure to repay said loan, with in- 
terest, as herein provided. or to pay any indebted- 
ness on account of said poliev, er the interest 
thereon, shall not terminate the policy unless the 
total indebtedness thereunder, ineluding aecrued or 
accruing interest, shall equal or exeeed the loan 
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value of the policy at the time of such failure.’’ 
Do you recognize that provision? A, Ves, 

Q. Do you recognize the next sentence in Para- 
ervaph IIT of the loan agreement? ‘‘In this event 
the policy shall terminate 31 days after the com- 
pany shall have mailed notice to the last known 
address of the insured and any assignee of record, 
and shall be deemed surrendered in consideration 
of the cancellation of all indebtedness thereunder. ”’ 
Do you recognize that provision of the loan agree- 
ment? [39] A. Yes. 

Q. Why didn't you mail that notice? 

A. In this case the insured had received notice 
of his premium and not only failed to pay the in- 
terest on the loan, but he failed to pay the premium 
then due. 

Q. Was any notice whatsoever sent the imsured 
concerning the loan after the loan was made? Be- 
tween then and the time of his death was any notice 
whatsoever sent to him concerning the loan? 

A. No notice concerning the loan. 

Q. No notice whatsoever? 

A. Until the lapse letter went January 8th. 

@. Did the lapse letter say anything about the 
loan? 

A. I would have'to read it. No, the lapse letter 
did not mention the loan. 

Q. So no notice of any sort was mailed to lim 
about the loan? A. No. 

Mr. Sandeberg: That is all. 
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ME Sayre. Rav is all 
(Witness excused.) 


My. Sayre: If the Comt please, we understand 
there is no objection to copies in place of originals, 
in connection with all these exhibits. If that is so, 
that being the case, we rest. 

(Defendant Rests.) [40] 


Mr. Sandeberg: ‘There is one letter, that of 
April Ist, 1947, a copy of which we have marked 
Exhibit No. 5, which should perhaps be in. 

(Copy of letter dated April 1, 1947, R.W.R. 
Calderwood, ‘Secretary, Standard Insuxvance 
Company, to Mis. George H. Wisting, there- 
upon received in evidence and marked Plain- 
tiff’s Exhibit No. 5.) 


My. Sandeberg: ‘Phe plaintiff would ask leave 
of the Court at this time to amend in conformity 
with the proof in this matter, as it has developed 
either by way of the amended complaint or by the 
Memnloy 

The Cowt: Do vou have any rebuttal? 

Miwsammne: (No, we lave no rebnital: 

The Court: I will tel! you what I want you to 
do, Gentlemen: I want you to state your positions 
in writing and then F will hear you in argument 
afterwards. My. Sandeberg, vou write up what 
amendments you want to make. 

Nurs Sandebera. All Gicht, si, 

The Court: We will follow our usual course 
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here. You will file your statement first, Mr. Sande- 
berg. How much time do you want to take? Take 
whatever time you need. 

Mr. Sandeberg: Would two weeks be satisfac- 
tory ? 

The Court: Yes. You want two weeks, also? 

My. Sayre: Yes, your Honor. [41] 

Mr. Sandeberg: May I have access to the ex- 
hibits ? 

The Court: All right. 

Mr. Sayre: I suggest that both counsel, for the 
plaintiff and for the defendant, have access to the 
exhibits for the purpose of preparation of their 
statements. 

The Court: Yes. That can be arranged. 


REPORTER’S CERTIFICATE 


I, Iva G. Holcomh, Official Reporter of the above- 
entitled Court, do hereby certifv that on Friday, 
the 4th day of February, A.D. 1949, I reported in 
shorthand certain proceedings had upon the trial 
of the above-entitled matter, that I thereafter 
caused my said shorthand notes to be reduced to 
typewriting under my direction, and that the fore- 
going transcript, consisting of pages numbered 1 
to 42, both melusive, constitutes a full, true and 
accurate transeript of said proceedings so taken 
by me in shorthand on said date, as aforesaid, and 
of the whole thereof. 
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Dated this 16th day of Jume, A.D. 1949. 
/s/ IRA G. HOLCOMB, 
Official Reporter. 


[Endorsed]: Filed July 8, 1949. [42] 


[Endorsed]: No. 12330. United States Court of 
Appeals for the Ninth Circuit. Standard Insurance 
Company, a corporation, Appellant, vs. Mable E. 
Wisting, Appellee. Transcript of Record. Appeal 
from the United States District Court for the Dis- 
trict of Oregon. 


Filed Aug. 15, 1949. 
/s/ PAUL P. O’BRIEN, 


Clerk of the United States Court of Appeals for the 
Ninth Cireuit. 
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In the United States Court of Appeals 
For the Ninth Cireuit 


No. 12330 
MABLE E. WISTING, 
Appellee, 
VS. 


STANDARD LIFE INSURANCE COMPANY, 
an Oregon corporation, 
Appellant. 
ORDER 


This matter coming on to be heard upon the 
Motion of the appellant for an Order dispensing 
with the printing in the printed transcript of 
record on appeal herein of all exhibits introduced 
by plaintiff or defendant during the trial of this 
eause ; 

And it appearing that such Motion is based upon a 
Stipulation therefor between appellant and appellee. 
and that said Motion is well taken and should be 
allowed; 

Now Therefore, It Is Hereby Ordered, that the 
printing in the printed transeript of record on ap- 
peal herein of all exhibits introduced by the plain- 
tiff or defendant during the trial of this cause be 
and the same hereby is dispensed with, and that this 
Court shall consider such exhibits in their original 
form without reproduction in the printed transcript 
of record on appeal. 
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Dated this 23rd dav of August, 1949. 
/s/ WILLIAM DENMAN, 
Judge, United States Court of Appeals for the 
Ninth Cireuit. 
/s/ HOMER T. BOONE, 
/s/ WM. I. ORR, 
Judge U. 8. Court of Appeals for the Ninth 
Circuit. 


[Endorsed]: Filed Aug. 24, 1949. U.S.C.A. 


[Title of Court of Appeals and Causes. | 
AFFIDAVIT 


State of Oregon, 
County of Multnomah—ss. 

I, Paul A. Savre, being first duly sworn on oath, 
depose and say: IT am one of the attorneys for the 
appellant in the above entitled cause. 

All exhibits introduced by plaintiff or defendant 
during the trial of this cause have been designated 
as portions of the record on appeal pursuant to 
Rule 75(a). Several of such exhibits contain ex- 
traneous material not pertinent to the issues on 
appeal and are in such form and leneth that they 
cannot be practicably reproduced in the printed 
transeript of record on appeal. In order to avoid 
unnecessary lenetheninge of the reeord and con- 
sequent additional expense, the appellant and ap- 
pellee have entered into a Stipulation in which 
they have agreed. subject to approval of this Court, 
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that all original exhibits introduced by plaintiff or 

defendant during the trial of this cause may be 

considered in their original form without reproduc- 

tion in the printed transcript of record on appeal. 
/s/ PAUL A. SAYRE, 


Subscribed and sworn to before me this 22d day 
of August, 1949. 
[Seal] 7 lO PI ONVEN YS 
Notary Public for Oregon. 
My Commission Expires 10/7/49. 


[Endorsed]: Filed Aug. 24, 1949. U.S.C.A. 


[Title of Court of Appeals and Cause. | 
MOTION 


Comes now the appellant and moves the Court 
for an Order dispensing with the necessity for re- 
producing in the printed transcript of record on 
appeal herein all exhibits introduced by plaintiff 
(appellee) or defendant (appellant) during the trial 
of this cause, and directing that such exhibits will be 
considered by this Court in their origmal form with- 
out reproduction in the printed transcript of record 
on appeal. This Motion is made upon the ground and 
for the reason that several of such exhibits con- 
tain extraneous material not pertinent to the issues 
on appeal and cannot be practicably reproduced in 
their entirety in the printed record, and is based 
upon the affidavit of Paul A. Sayre, and the Stipula- 
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tion of the appellant and appellee hereunto at- 
tached. 


Dated at Portland, Oregon this 22nd day of 
August, 1949. 
WINFREE, McCULLOCH, 
SHULER & SAYRE. 
By/ s/ PAUL A. SAYRE, 
Attorney for Appellant. 


[Endorsed]: Filed Aug. 24, 1949. U.S.C.A. 


[Title of Court of Appeals and Cause. | 


STIPULATION AS TO AND DESIGNATION 
OF CONTENTS OF RECORD ON APPEAL 
TO BE PRINTED 


It is hereby stipulated and agreed by and _ be- 
tween the appellant and the appellee herein by and 
through their respective attorneys of record that 
several of the exhibits introduced during the trial 
of this cause contain extraneous material not per- 
tinent to the issues on appeal, and are in such form 
and length that they cannot be practicably repro- 
duced in the printed transcript of record on appeal, 
and that in any event their reproduction in the 
printed transeript of record on appeal would un- 
necessarily lengthen the record and substantially mn- 
crease the expense of printing it. 

And it is further stipulated and agreed that, sub- 
ject to the approval of this Court, all exhibits in- 
troduced by plaintiff or defendant during the trial 
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of this cause may be considered by this Court in 
their original form without reproduction in the 
printed transcript of record on appeal, and that the 
appellant shall forthwith move this Court for an 
Order dispensing with the printing of such exhibits 
and directing that they will be considered by this 
Court in their original form without reproduction 
in the printed transcript of record on appeal. 

And it is further stipulated and agreed that the 
following shall be included in the printed tran- 
script of record on appeal herein, and the appellant 
and appellee hereby designate the following: 

1. The entire certified Transcript of Record 
herein, including: 

(a) Items 1 to 18. inclusive, of Appellant’s De- 
signation of Portions of Record on Appeal Pursuant 
to Rule 75(a), except such exhibits as the Court 
may order to be considered in their original form 
without reproduction in the printed Transcript of 
Record on appeal. 

(b) Items 1 to 7, inclusive, of Appellee’s De- 
signation of Portions of Record on Appeal Pur- 
suant to Rule 735(a). 

2. Motion of Appellant for an Order dispensing 
with the printing of exhibits in the printed Tran- 
script of Records on Appeal, and Affidavit in sup- 
port thereof. 

3. Order of the United States Court of Appeals 
for the Ninth Circuit dispensing with the printing 
of exhibits in the printed transeript of record on 
appeal and directing that such exhibits shall be con- 
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sidered by said Court in their original form without 
reproduction. 

4. This Stipulation as to contents of record on 
appeal to be printed. 


Dated this 22nd day of August, 1949. 
/s/ PAUL A. SAYRE, 
Of Attorneys for Defendant- 
Appellant. 
/s/ DAVID SANDEBERG, 
Of Attorneys for Plaintiff- 
Appellee. 


[Endorsed]: Filed Aug. 24, 1949. U.S.C.A. 


